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1.  From the Editor 

 
A very warm welcome to Edition No. 12 of Submariner.   
It has been a little while since the last edition of Submariner and in that time we have 
seen the retirement of Mike Smith, previous Chairman of the Marine Claims Sub-Committee 

and the founder and Editor of Submariner.  The Committee must place on record their 
thanks to Mike not only for giving birth to what has been a very successful publication but 
also for having agreed to remain involved as publisher, so his influence has not been lost 
completely.  
Having agreed to take on the role of Editor, I am personally very grateful to Mike for his 
continued hard work and advice but I have to admit he is a hard act to follow, if not 
impossible.   
I would also like to thank my colleagues on the Committee for their help and support in 
securing a range of interesting and relevant articles for this edition which I believe 

continues the high standards set by Mike and which demonstrate that Submariner very 
much remains alive and kicking.  Particular thanks to Gary Cordess, Matthew McCabe and 
Chris English.    
We are grateful to Keith Jones, Chairman of the Association of Average Adjusters, for his 
article which highlights how this very important body is evolving in the 21st century.  The 
very considerable interest in their Associateship exams is great credit to the association 
and to all those who have taken & passed these exams which should lead to a significant 
enhancing of the professionalism of marine claims handling around the world.  The 
knowledge gained from this study is just as relevant to those in the placing side of the 
market just as to those in claims so we must hope there will be even wider interest in 
these exams in the marine insurance community.  
The Jackson reforms are a significant step in trying to improve access to, and the cost of, 
justice in the U.K. and David Brown’s article provides an excellent summary of this 
initiative.  
The International Marine Claims Conference, primarily focused on the marine hull market, 
has now celebrated its 10th anniversary and still attracts some 200 delegates to Dublin each 
year – usually around Arthur Guinness day for some reason.  Your Editor had given a 
broker’s view of this event and it will be interesting to see how this Conference develops 
in the future.        The cargo market has now decided to run a similar event of its own and  
I would encourage all cargo practitioners to read Aidan Holly’s description of what they are 
seeking to achieve.  Hopefully this event will be well supported.  
There is also a further article from the world of Recovery agents in which Andy Bass of 
Pequod Associates describes the challenges faced by companies in this field, whilst 
somehow bringing in a reference to him being suspended from a crane in Spiderman lycra!  
I can only recommend you read this for yourself, and especially those who know Andy 
personally.  
We close with an article from C. Barrett Rice of Jones Walker who analyses the effects of 
the 5th Circuit Court Decision in the McBride case and with particular reference to punitive 
damages in Jones Act cases.    
I hope all our readers find these articles to be informative and interesting.  As ever, we 
want to produce something which is relevant to the marine broking community so we 
welcome your feedback and especially regarding topics you would like to see covered in 
future editions.  
Enjoy the read.     
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2. THE UK ASSOCIATION OF AVERAGE ADJUSTERS 

 

By:  Keith Jones, Chairman 
 
 

The UK Association of Average Adjusters came into being a few years after the Football Association in 1869 and 

remains in remarkable good health heading towards its own 150th anniversary. Membership is either as an 

individual subscriber or Representative member however attainment of the status of an Associate or Fellow 

requires passing qualifying exams. Qualification to become an Associate is in two parts and candidates require a 

60% pass mark in Modules 1 & 2. Module 1 concerns the Marine Insurance Act 1906 and related insurance 

principles. Module 2 deals with hull and cargo claims and these papers can be taken in either October or March. 

The exams were once part of the process in becoming a partner in the then, one of many London adjusting firms 

in operation and were, as a result not widely accessible. This changed towards the end of last century so that not 

only were the exams open to all candidates but the all-embracing exam system was then changed to specific 

modules which was considered more suited to the present style of learning and exam process.  

 

The Associate exams have proved particularly popular with candidates from the marine insurance community as 

they provide a valuable source of specialist training required to deal with marine claims applications in particular.  

 

In fact there are now 92 Associates in various locations around the world and with the exam results in October this 

figure is likely to exceed 100. Many of the Associates will not go on to take all the Modules required for 

Fellowship, where these require a 75% pass mark, but some may take specific Modules in which they are 

particularly interested or the area most suited to their everyday working environment.  

 

This is my second, and final, year as Chairman and I have attempted to ensure that Associates are involved in the 

Association as much as possible. For instance we have two Associates who sit on the Committee of Management 

(one of whom is a Claims Broker) and whose views and input are much respected and appreciated. It is essential 

to actually have Associates voicing what they would like to see from the Association rather than the Fellows 

putting into practice what they think they are likely to want. A questionnaire was recently sent out to Associates 

and the feedback as to further training, meetings and other support being offered is presently being collated. An 

Associate sat on the specially appointed General Average Committee which commented on various aspects of the 

potential revision of the York/Antwerp Rules which is proposed by the CMI for 2016. The examining committee 

have also enlisted the help of three associates, who have recently taken their exams, to assist with any changes 

that the syllabuses for Modules 1 and 2 may require. A membership committee has also been formed, once again 

including a willing Associate. 

 

For the first time this year the Association held a luncheon after the Private meeting for Associates which was 

extremely well attended and will be a regular feature of our annual meetings in May. 

 

To those of you who may have visited the Association website you will have found it in need of a little love and 

attention and more geared towards the 20th as opposed to the 21st century. It suited its purpose in its day but 

was in need of a serious makeover or replacement. We have gone for the latter option and whilst it has taken 

longer than we had hoped, it is in the final stages – hopefully it will have been launched by the time you read this 

issue. The new website will allow all members to have quick and easy access to market information such as 

comment on recent law cases, access to clauses, past Chairman’s addresses, other useful downloads and weblinks 

for either study or reference purposes. The website will also have a Forum which hopefully will enable Associates 

to keep in touch and as regards training and exams. Find out more about the Association on:  

 

www.average-adjusters.com 

http://www.average-adjusters.com/
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3. THE JACKSON REFORMS TO CIVIL LITIGATION 

  
By: David Brown, Partner and James Severn, Assistant Solicitor of Thomas Cooper 

 
 

 

“In some areas of civil litigation, costs are disproportionate and impede access to justice. I therefore 
propose a coherent package of interlocking reforms, designed to control costs and promote access to 
justice.” Sir Rupert Jackson. 
 

In January 2010 Sir Rupert Jackson published his much anticipated “Review of Civil Litigation Costs” having been 
asked by the Master of the Rolls to review the current costs regime in light of perceived disproportionate costs in 
certain areas of civil litigation. The majority of Jackson’s recommendations have been adopted by the 
Government and the so-called Jackson Reforms were implemented in April this year through a combination of 
legislation and changes to the Civil Procedure Rules.  
 

There is a perception that the Jackson Reforms impact primarily on the Claimant Personal Injury market but they 
also implement significant changes to civil litigation that apply to a range of claims brought in the courts of 
England and Wales. Previously the overriding objective of the Civil Procedure Rules was to enable courts to deal 
with cases justly. This is now balanced with a further requirement to deal with cases at proportionate cost. This 
article is a brief summary of the principal changes which have affected commercial litigation in this jurisdiction in 
the six months since the reforms have been implemented. 
 
Case Management 
 

Jackson’s reforms have led to a stricter approach to compliance with court orders. This has been felt throughout 
the commercial court system, as was succinctly predicted by Senior Master Whitaker: 
 

“It is possible that practitioners will be shocked at how much stricter the courts are in terms of compliance with 
orders. It is important to warn practitioners that the old attitude to disobeying orders and being allowed to go 
ahead is likely to change. Undoubtedly there will be more strike outs. Many judges will be more inclined to reach 
for the “strike out” button even though other sanctions might possibly be more appropriate.” 
 

This tougher approach has already led to claims being progressed faster than had previously been the case, 
although it is anticipated that in the long term a by-product of the reforms may be an increase in claims for 
negligence against solicitors for failing to meet court deadlines. 
 
A new test of Proportionality 
 

From 1 April 2013, the governing principle for civil litigation (the overriding objective) was amended so that 
litigants and the Court are now obliged to deal with litigation at “proportionate cost”. This means that a party 
seeking to recover costs which the court considers to be disproportionate, may find its costs claim reduced or 
disallowed, even where the costs were reasonably incurred. 
 

The court will consider, amongst other things, the following issues when deciding if costs are proportionate: 
 

- The sums in issue; 

 

- The complexity of the litigation; and 

 

- Whether additional work was required as a result of the conduct of the losing party. 
 
Litigation funding  
 

Jackson has made significant changes to the ways in which it is possible for litigation to be funded and those 
changes have been felt most keenly by the Claimant market. Perhaps most important are changes to the rules 
governing the so called “no-win no fee” arrangements, (properly entitled Conditional Fee Agreements (“CFAs”)), 
and After the Event (“ATE”) Insurance (a product offered by the insurance market to insure a Claimant against the 
risk of losing a claim and being required to pay a successful Defendant’s legal costs and disbursements).  
 

Prior to April 2013, a claim funded by a CFA entered into between a Claimant and his solicitor meant that a 
successful Claimant would usually be entitled to recover costs from an unsuccessful Defendant, together with an 
uplift (or success fee) on those costs. The net result of CFAs in combination with ATE Insurance was that an 
unsuccessful Defendant could be faced with a significant costs bill at the end of the litigation process which far 
outweighed the level of damages awarded against him. 
 

For CFAs entered into after 1 April 2013 (“New CFAs”), the position has changed. Should a Claimant now succeed 
with a claim funded by a New CFA, he must meet any success fee payable to his legal representatives himself out 
of the damages he is awarded. The result of this is that the additional cost is not passed to an unsuccessful 
Defendant.   
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Claimants funded by pre-Jackson CFAs also often took out ATE Insurance policies with deferred, self-insured 
premiums to cover any adverse costs order made against them in the course of the litigation. Prior to April 2013 
the cost of such insurance was recoverable from the losing party if a claim were successful. This practice has been 
stopped by Jackson. ATE Insurance is still available to Claimants but the costs of such insurance cannot be 
recovered from an unsuccessful Defendant and such policies are therefore less attractive to Claimants who now 
have to fund them. 
 

For the first time in most civil litigation claims in this jurisdiction, a Claimant is now also entitled to fund 
litigation by way of a contingency fee arrangement known as a Damages Based Agreement (“DBA”).  Effectively, a 
DBA is a new type of “no win, no fee” agreement but with the costs of a successful Claimant’s solicitor being met 
in part from that solicitor’s own client’s damages and not from an unsuccessful Defendant. Therefore, following 
the Jackson reforms a solicitor may now conduct litigation in return for a share of the damages recovered. Pre-
Jackson it was not possible for a solicitor to enter into an agreement to receive a proportion of its own client’s 
damages in this jurisdiction as it was thought that a solicitor having such an interest in the outcome and quantum 
of a claim could potentially leave the profession open to allegations of unethical practice.  
 

The Jackson reforms do, however, attempt in part to regulate this type of contingency arrangement. In 
commercial litigation, a lawyer’s potential interest in the value of a client’s damages is limited to a maximum of 
50% of any damages recovered. There is, however, risk for a solicitor acting pursuant to a DBA. Should the client 
be unsuccessful, the solicitor will not be remunerated.  
 

The DBA regulations have thus far received a largely negative response from the legal market as they are 
somewhat unclear and, to date, do not appear particularly attractive to lawyers.  The position may well however 
change once clarification of the regulations have been received and once the market has more experience in 
dealing with this kind of funding arrangement. 
 
Qualified one-way costs shifting (“QOCS”)  
 

This only applies to personal injury claims and under most circumstances means only the Claimant can recover 
litigation costs. Therefore, even if a personal injury case is defended successfully, the Defendant will be unable 
to recover its costs from the Claimant. 
 

QOCS does not apply, however, and therefore a Defendant can recover its costs if; 
 

- The Defendant has made a Part 36 Offer which the Claimant fails to beat. The Defendant’s ability to 
recover costs is, however, capped as against the value of the damages awarded to the Claimant. 
Therefore if the Defendant’s costs are higher than the damages recovered, the maximum a Defendant 
could be awarded for costs would be the value of the damages. 

 

- There were no reasonable grounds for bringing the claim. 
 

- The claim was fundamentally dishonest. 
 
QOCS only affect the Defendant’s costs. Claimants are still able to recover costs in the same way they had done 
pre-Jackson. 
 

Costs Management 
 

Costs management is seen by many to be the core of the Jackson reforms. It requires the court to manage steps 
taken and costs incurred by parties in clams worth more than £25,000. It was envisaged by Jackson that the new 
rules introducing costs management would assist in litigation planning by making each party’s potential liability of 
the other’s costs more transparent from the outset of a claim. 
 

The court’s new costs management has four stages: 
 

- The parties must prepare, exchange and seek to agree litigation budgets at an early stage, 
although a party can always apply to the court to amend a budget if there is good reason to do so; 

 

- The court approves those budgets or determines a budget at a costs budget hearing; 
 

- The court manages the case up to and including trial so that it proceeds within the approved  
budgets. 

 

- At the end of the litigation, the recoverable costs of the winning party are assessed in accordance  
with the approved budget. 

 

In effect these reforms mean that a party must set out a reasonable estimate for the costs of the entire litigation 
at the outset of the claim. This is a difficult exercise and some argue that the exercise in itself generates 
unnecessary costs. It also means that a party to litigation will be required to front load costs in a way which was 
unnecessary pre-Jackson. What this measure is intended to do, however, is ensure that each party has a greater 
understanding of the other’s costs during the course of the litigation so that they are not taken unaware at the 
conclusion of the claim, should they be unsuccessful. Costs are intended to be capped within the budget approved 
by the court so that when assessing costs the court is not to depart from the budget without “good reason”, 
although what constitutes good reason remains arguable. 
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It should be noted that, at this stage, this process does not apply in the Commercial Court, the Admiralty Court, 
or to claims worth in excess of £2 million, although it is possible the reforms will be extended to cover these 
areas in due course.  
  
Disclosure 
 

Disclosure (where each party to litigation lists and then provides copies of all documents in their control material 
to matters at issue in the claim) has historically been one of the most expensive stages of a claim and Jackson 
concluded that the costs incurred in completing disclosure were often disproportionate to the value of the claim 
itself. As a result, Jackson recommended a number of changes to the disclosure process which were implemented 
with effect from 1 April 2013. These changes apply to all claims worth more than £25,000 except claims for 
personal injury where they do not apply at any value.  
 

Prior to April 2013 the customary order was for “standard” disclosure requiring a party to disclose all documents 
relevant to the litigation which supported or adversely affected their case or the case of the other party. This is 
no longer the usual order. Parties are now required to prepare a disclosure report summarising the documents 
which they have and attempt to agree on the extent of disclosure at an early stage of the proceedings. The 
reforms therefore seek to encourage parties to collaborate and identify issues which require disclosure, thus 
limiting disclosure to areas needed to dispose justly of the dispute. 
 

As with the majority of Jackson’s reforms, the aim is to reduce costs. Consequently, Jackson gives the court 
authority to deviate from what would previously have been considered normal litigation orders and make orders 
which are tailored to specific disputes, should they be considered just and proportionate. For example, a court 
could now order that there be no disclosure, that there be issue-based disclosure, or that parties complete 
sequential disclosure. 
 
Part 36 Offers 
 

Part 36 of the Civil Procedure Rules is a prescribed way to make without prejudice offers in litigation. If a party 
follows the provisions of Part 36 and does better than its offer at trial, Part 36 sets out certain costs 
consequences which should follow for the benefit of the party bettering its offer.  
 

Part 36 has been regarded as a success since its implementation in 1999 but Jackson considered that it did not go 
far enough in incentivising parties to make good settlement offers. As a result, Jackson recommended that there 
be an uplift on damages in the event that a Defendant failed to beat a Claimant’s Part 36 offer.  
 

These proposals have been implemented and unless it considers it unjust to do so, the court will now order a 
Defendant to pay an enhanced figure for damages as a further sanction should a Claimant beat its own Part 36 
offer. For claims up to £500,000, a Defendant can be ordered to pay an uplift of 10% of the damages awarded to 
the Claimant. For claims between £500,000 and £1,000,000 this will be calculated at 5%, subject to a £75,000 
cap. 
 

It is thought that this element of the Jackson reforms will lead to parties making more and early use of Part 36 
offers. Claimants who make a tactical Part 36 offer at an early stage will be placing a Defendant under significant 
pressure to accept due to the enhanced adverse costs consequences of failing to beat the offer at trial.  
 
Conclusion 
 

Although primarily aimed at personal injury litigation, the Jackson reforms now materially affect commercial 
litigation conducted through the Courts of England and Wales. Whilst not a revolution on the scale of Lord Woolf’s 
reforms and his Civil Procedure Rules of 1999, the Jackson reforms have brought significant changes and 
challenges for lawyers, the judiciary and parties to civil claims in this jurisdiction. Jackson’s main remit was to 
reduce the costs associated with personal injury litigation, but the reforms now implemented within the 
commercial litigation system may well have the opposite effect for higher value, more complex, non-personal 
injury claims. The impact of the reforms will ultimately depend on how they are applied by the judiciary, but the 
early indications are that the settling in period is now over and Judges are firmly and quickly buying into the 
Jackson model. 
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4. THE INTERNATIONAL CARGO INSURANCE CONFERENCE 
 

By: Aidan Holly, Chair 
 
 

The development of a pure cargo insurance event has been an aspiration bouncing around the UK market for many 
years.  
 

Hull has IMCC in Dublin, energy has the Lillehammer conference and fine art and specie has IFASIC.  Many people 
have taken initial steps towards developing a cargo event but pressure on time and limited resource has 
prevented any substantial progress. 
 

The Lloyd’s agency department (lad) has for many years been a key element of the cargo insurance service 
industry.  We are uniquely structured and positioned to provide the driving force behind a cargo insurance event. 
The lad is not just an organisation supporting the commercial interests and standards of Lloyd’s agents; it is a 
service unit, available to the whole marine insurance industry.  
 

I put the idea to the lad management team and early in 2013 we decided that we would undertake the 
organisation of a UK based cargo insurance event.   
 

First we decided to test our perception of the appetite for such a conference, to be held in 2014.  From the lad 
perspective this is a cargo insurance market conference not a Lloyd’s agency event. 
 

Our initial approach was to the JMCC. A short presentation at one of their monthly meetings met with an 
overwhelmingly positive response. Matters moved forward very quickly with many claims adjusters volunteering to 
join an organising committee. 
 

The Lloyd’s agency provided the initial sponsorship for the cargo event but this was quickly followed by the 
financial commitment of the IUA and Waltons & Morse. This financial commitment gave us the foundation to move 
forward with confidence. 
 

In addition the IUA has been providing substantial logistical and operational support and Waltons, the legal 
guidance we need. 
 

The initial organising committee included members of the IFASIC organisation and they provided us with valuable 
input and the benefit of their hard learned experience.   
 

The organising committee is smaller now and whilst we still have a lot to learn we have made substantial progress 
following the issuance of a survey to the whole UK cargo market regarding the development of the conference. 
The survey revealed that representatives of every discipline within the industry are interested in attending a 
cargo event.  We were also aware from an early stage that we did not have a wide enough representation of the 
cargo insurance industry. At the time the organising group was large and we developed a broader based  
‘contents’ committee to look at a conference theme, topics and speakers. The contents committee consists of 
representatives from claims and placing brokers, underwriters and claims adjusters. 
 

The idea has always been to provide a neutral, professional and educational environment for all marine cargo 
practitioners including insurers, brokers, risk managers and the whole range of service providers.  The ICIC mantra 
is ‘driving education forward’ and the list of speakers we have put together reflects that key aim. The speakers 
are primarily senior figures from the cargo insurance market and the industries that cargo insurance supports or 
has an interest in. 
 

The event will attract CPD points and the ICIC is set up as charitable, non-profit organisation. 
 

It was important to find a central UK location to hold the conference and we have found an excellent venue with 
quality conference facilities. The conference will be taking place at the Crowne Plaza hotel in Oxfordshire on the 
9th and 10th June, 2014. We want ICIC to become the go to annual cargo insurance event and we saw a long term 
benefit in using this hotel. 
 

There is still a lot of work to do and the commitment of all the committee members has been key to the progress 
we have made to date. 
 

We are in discussions with a number of other sponsors and sponsorship opportunities are still available. This has to 
be an event that all disciplines want to support by their attendance and through sponsorship. 
 

The website is still under construction but further information of the event can be found on:  
 

www.cargocoference.co.uk 
 

 

http://www.cargocoference.co.uk/
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5. THE INTERNATIONAL MARINE CLAIMS CONFERENCE – DUBLIN – 2013 
 

By:  Gordon Street, Marine Claims Sub-Committee 

 

 
In September 2013 just over 200 attendees from around the world gathered in Dublin for the 10th Anniversary 
IMCC.  
 

Since its beginnings this conference has brought together hull insurers, brokers and experts from the worldwide 
marine claims markets with the intention of networking to develop better communication and to learn more 
about issues of interest to the marine claims community, focused on hull and machinery.  
 

Owing to competition etc laws no attempt is made to discuss formally or agree matters relating to claims 
handling within or between markets so this is very much a networking and learning forum.  The cost for one full 
day and two half days being approx. EUR 1200 plus travel. Various speakers lectured on topics of current 
interest, including in particular cruiseship claims handling and wreck removal in light of the ‘Costa Concordia’.  

  
There was also a half day major casualty scenario acted out which gave an insight into some of the technical 
and insurance issues associated with a major casualty and involving collision, salvage, surveys, insurances split 
between different markets, provision of security, liaison between all parties and including P&I etc.  

 

The writer of this article was asked to play the part of a claims broker which was a significant challenge but I 
am sure the H&M claim was ultimately agreed!  

 

The lectures and role-play presentations have generally been of a pretty high standard over the years but this 
year’s feedback on the content, certainly verbal comments received, seems to have been the best so far.       It 
was the 4th Dublin conference I have attended and I thought the content was more interesting and relevant than 
some previous years.  

 

Attendance in recent years has remained constant at around or just over 200 which is the maximum for the 
chosen venue.  Whilst the largest group of attendees is from the London market, there are also a number of 
representatives from the U.S., Scandinavia, Italy and Germany with a few from the Far East and elsewhere.  
The average age has gradually been decreasing and the largest age group in 2013 was the under 35s which is 
probably an encouraging reflection of the market demograph as well as the fact that many of the older market 
practitioners have probably attended a number of times already and see no real need to go every year.  In order 
to encourage younger people to attend, the organisers do give a grant each year for one under 35 to attend on 
the basis of a competition submitting the best reasons for attendance. 

    
Whilst I do not have precise numbers of individuals, the survey at the start of the conference revealed that 
brokers (worldwide) totalled some 8% of attendees, insurers totalled about one third, but the largest number 
was experts (many of whom help to sponsor the conference) at some 36%.  The P&I clubs have very few 
attendees and this is something the organisers are keen to change. One wonders how long the conference can 
remain vibrant and attractive to insurers/brokers if the number of experts remains at this sort of level and is 
larger than any other group.      

  
It will be interesting to see how the conference develops - having maintained a good level of support for 10 
years it appears to be a fixture in the calendar, is now under the auspices of IUMI, and there is clearly a wish to 
keep it going.    At the same time there are some challenges if it is to be relevant and interesting in the future, 
given the fact that no decisions on claims handling issues can be made, and if the balance of attendees (age 
range/nationality/market role) is to be right.    

 

The cargo market has its own version of this conference being launched this year as described elsewhere in this 
newsletter and it will be interesting to see the similarities and differences in approach taken by the organisers 
of that event.      

 

Anyone interested in looking at some of the papers/info from the 2013 conference, and/or looking at the dates 
and draft programme for 2014, should go to: 
 

www.marineclaimsconference.com 
 
 
 
 
 
 
 
 
  
 

http://www.marineclaimsconference.com/
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6.  THE CHALLENGES FACED BY RECOVERIES COMPANIES  

 

By:  Andy Bass of Pequod Associates 
 
 

Pequod Associates is a global group providing underwriters, brokers, traders, charterers and ship 
operators with services encompassing recoveries against third parties for cargo, hull and energy losses, 
claims adjusting and TPA, GA and salvage case management and security provision, and FFO and liability 
claims. The company was established in 2004 and now has four offices including London, New York and 
Singapore. Andy Bass is managing director of Pequod and one of the three founding owners of the group, 
with approaching 30 years experience in the industry, having worked previously at Lloyd’s and for an 
International Group P&I Club. The group brings together legal, recoveries, P&I and seagoing experience, 
written and oral proficiency in nine languages and a reach to service clients throughout North and South 
America, SE Asia and Europe. Full details on the firm and its services can be found at 
www.pequodassociates.com   

 

In the April 2013 edition of the Submariner one of my peers flagged, with some considerable passion, a great 
many of the inflexibilities faced by recovery and other legal agents in concluding settlements with the liability 
insurers of third parties in straightened economic times. I would endorse much of what was stated and would 
add that with freight rates near to historic lows (remember the Baltic Dry Index fell by some 95%in six months 
during 2008) and P&I premiums at historic highs there seems little prospect of an immediate change in this 
environment.  

 

There is little I can usefully add to that overview so my intention is to focus largely on what we at Pequod, and 
those for whom we act, can seek to do to improve the position of claimant in such a relatively hostile 
environment. Pequod itself is a relative newcomer, being in its tenth year, but in certain key ways this has 
helped us to shape the company, in as tough an environment as can be remembered, to be innovative and, for 
reasons I will move on to, very client-centric.  

 

My intention, in the limited space afforded to me, is to focus on two important aspects; firstly, the absolutely 
fundamental and constant role of the broker in times of relatively rapid change; and secondly, the services and 
products which Pequod seeks to bring to market to address and meet these challenges head on.  

 

It is not my intention to focus exclusively on the London Market, nor within that simply on cargo, however, our 
origins and head office are in London and it remains, in my view, the pivotal market in marine insurance. That 
said, it has undergone and continues to undergo considerable change both in terms of the make-up of marine 
(cargo) insurance and the manner in which claims, particularly within the subscription market, are managed. 
Whether this takes the form of more electronic file management or a greater share of re-insurance over 
primary, the challenges faced by all have remained.  

 

It has never been lost on us that the one constant in this changing environment is the broker, whose role as 
producer, placer and manager of business is largely unchanged. It may be somewhat trite to repeat the positives 
of recoveries on loss records and so forth, but this truth does bear repeating as the issue of recoveries, in our 
experience, has moved up the insurance agenda in recent times. All experienced marine claims technicians are 
probably sick to the back teeth of hearing from people in our role about the importance of evidence gathering, 
early notice, obtaining security etc... Everyone gets it by now; what the industry is really interested in is how 
best to achieve this on a cost effective basis, without prejudicing the policy claim and without irritating the 
assured. These challenges can be further complicated by captive involvement or a tier of re-insurance and all of 
them have a tendancy of falling into the lap of the broker.  

 

It is of the utmost importance that the (recovery) service provider understands absolutely the balance which 
must be struck in assisting a broker and the assured, whether the party suffering loss or damage is a global 
commodities group managing hundreds of such issues every year, or a party encountering such a situation for 
the first time. In our experience, the best way to achieve this, to the ultimate benefit of all concerned including 
insurers/ re-insurers, is to provide an immediate and clear overview to the broker and assured (or local 
receiver) as to what is needed and, just as importantly, why it is needed when such problems arise. Obviously, 
through sheer practicality this really can only apply to larger losses playing out in real time, where decisions 
regarding immediate evidence gathering and obtaining appropriate and useful security must be made quickly, 
but which will have a long term impact on the recoverability or otherwise of a given loss.  

 

For accounts which may generate a higher volume of lower value losses, the process should be less intense and 
perhaps take the form of some level of presentation to/ education of the assured in the recovery process, its 
benefits, how carriage or storage contracts and use of third party inspectors might be improved and also the 
extent to which some commercial “clout” may usefully be applied. Notwithstanding this, a great many cargo 
disputes (regardless of efforts to improve returns through forum shopping) will return to London for resolution in 
arbitration or High Court in accordance with English law. Whether this be a charter party, bill of lading or even 

http://www.pequodassociates.com/


 9 

collision related dispute the brutal reality is that a legal action in London can be ruinously expensive and the 
more so in the combative arena which many liability insurers are happy to maintain, whatever the merits of a 
case.  

 

How do recovery service providers adapt and respond to these new challenges?  Recoveries from third parties is 
largely an undertaking which sits outside of the marine insurance process. However, to continue to be effective 
in the modern world all recovery agents, lawyers and other experts must understand the demands placed on 
brokers in their pivotal role and continue to innovate and respond to these demands. In our case we have 
responded in a relatively short time frame by opening new offices in key overseas markets, expanding in to new 
services which sit well with recovery work, employing staff which bring language benefits (e.g. Chinese, 
Russian, Spanish) well appreciated by clients operating globally and seeking to bring new “no win, no fee” 
models to market.  

 

Such products have enabled us to offer clients access to technical experts on oil and oil product losses on a pay 
by results only basis, wrap up in to the overall outcome of a case minor disbursements (usually up to USD 
10,000) which may require immediate fronting on larger matters – this has the obvious benefit to the broker of 
not seeking monies from an assured or indeed collecting from numerous subscription or re-insurance 
underwriters – and most recently what we consider to the first of its kind in the form a genuine “no win, no fee” 
recovery service for litigating or arbitrating in London. This is expected to extend not only to cover first party 
fees in an action, but also those of barristers, experts and opponents in the event that an action is lost.  
The benefits to clients of brokers based outside of the UK who may have substantive, well documented and 
strong cases, but neither the appetite nor funding to fight an action in London are only too obvious.  

  
It is not my suggestion that this is a panacea for all ills nor that we are mounting a white charger to bring access 
to justice for all - I for one will not be suspending in Spiderman lycra from a crane in a Fathers For Justice 
manner - but it is a demonstration of Pequod’s commitment to seek to meet client demands and provide some 
innovative solutions to particular problems.  

 

The challenge of change is common to all in our industry and recoveries is no more immune than any other 
service provider. 
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7. THE NEW FRONTIER: THE PRACTICAL IMPLICATIONS AND FUTURE OF 

GENERAL MARITIME LAW AFTER THE 5TH CIRCUIT DECISION IN MCBRIDE 

 
McBride v. Estis Well Service, LLC, 872 F.Supp.2d 511 (W.D. La. 2002) (and on appeal to 

the Fifth Circuit No. 12-30714) 731 F.3d 505 (5th Cir. 2013). 

 

By: C. Barrett Rice of Jones Walker 
 
In the wake of Atlantic Sounding Co. v. Townsend, 557 U.S. 404 (2009), which held that punitive damages were available for 
the willful and wanton failure to pay maintenance and cure, the question on the minds of everyone in the maritime 
community was: Would Atlantic Sounding be limited to the general maritime remedy of maintenance and cure or expanded 
to other traditional general maritime remedies, such as unseaworthiness? The answer was feared by vessel owners and the 
maritime defense bar and welcomed, if not begged for, by the plaintiffs’ bar. 
 
After Atlantic Sounding, although punitive damages were available for willful and wanton failure to pay maintenance and 
cure, all vessel owners had to do to eliminate the risk of punitive damages was simply pay maintenance and cure. The cost 
of paying that maintenance and cure was certainly small in comparison to the potential exposure of punitive damages, which 
are often uninsured. See Clausen, supra. For those same reasons, Atlantic Sounding did not practically put any dollars in the 
plaintiffs’ lawyers pockets. Although every case filed contained a demand for punitive damages for failure to pay 
maintenance and cure, the vessel owners were easily eliminating the remedy by simply paying. The plaintiff’s claim would 
be investigated as usual, and the defense lawyer would follow that investigation with a motion to dismiss the claim for 
punitive damages on the grounds that the vessel owner had been reasonable, had paid maintenance and cure, and was now 
seeking to discontinue those payments for good faith reasons. (i.e., The plaintiff was deemed to have been at maximum 
medical improvement, the plaintiff’s condition pre-existed, etc.). Courts rather routinely granted these summary judgments, 
and the issue of punitive damages was off the table well before trial. See, for example, Smith v. Florida Marine, 2011 U.S. 
Dist. LEXIS 70117 (E.D. La. 2011) and Smith v. Basic Marine Servs., 2013 WL 404 6272 (E.D. La. 2013). Thus, for seamen, 
while the Supreme Court had seemingly thrown open the door to recovery of punitive damages, the actual possibility of 
having a case where those damages were available or warranted was going to be rare. So, it was on to the new frontier: 
unseaworthiness. 
 
In McBride, one crewmember was killed and three others were allegedly injured, physically and psychologically, when the 
barge, Estis Rig 23, capsized while operating in Bayou Sorrell. Plaintiffs brought claims under the Jones Act for Estis’ alleged 
negligence, as well as under the general maritime law for the unseaworthiness of the vessel. The facts in these cases as 
reported are slim, however, the claims appear to be that the rig and derrick fell over as a result of an unseaworthy condition 
on the Estis rig: a twisted monkey board. 
 
Although Estis was willing to stipulate to liability, it moved for summary judgment on the basis that punitive damages were 
not an available remedy under the Jones Act and/or general maritime law. The issue was presented to Magistrate Judge 
Patrick J. Hanna of the Western District of Louisiana. Although Judge Hanna was compelled by many of the plaintiffs’ 
arguments, he ultimately found that the Supreme Court’s decision in Atlantic Sounding did not abrogate the holding of Miles 
v. Apex Marine Corp., 498 U.S. 19 (1990). (Miles had long been interpreted by the lower courts to hold that punitive 
damages are not an available remedy under the Jones Act or under the general maritime law for a claim {N2754437.1} of 
unseaworthiness, so most courts have held that, after Atlantic Sounding, Miles is not good law.). The Fifth Circuit disagreed. 
In an opinion written by Judge Higginson, the Atlantic Sounding rule, as interpreted by the Court, is as follows: 
 
“If a cause of action (general maritime unseaworthiness) and the remedy (punitive damages) existed prior to the passage of 
the Jones Act, and the Jones Act did not address that cause of action or limit the remedy, then the cause of action (general 
maritime unseaworthiness) and the remedy (punitive damages) remain available to seamen today. “ 
 
731 F.3d 505 at 514. 
 
The Court was not concerned with the fact that, under the general maritime law, liability for unseaworthiness is imposed 
without regard to fault; in other words, a vessel owner is strictly liable for an unseaworthy condition which caused the 
plaintiff’s accident. Instead, the Court reasoned that Atlantic Sounding had simply revived the old Fifth Circuit doctrine of 
Merry Shipping, 650 F.2d 622 (5th Cir. 1981), which held:  
 
“Punitive damages should be available when a shipowner has willfully violated the duty to furnish and maintain a seaworthy 
vessel. The shipowner’s duty stems from the recognition of the ‘hazards of marine service which unseaworthiness places on 
the men who perform it and their helplessness to ward off such perils.’ Punitive damages serve to deter and punish owners 
whose reckless acts increase these hazards. Of course, whether or not they should be awarded in a particular case is an issue 
for the trier-of-fact, whether it be judge or jury.” 
 
Id. at 625-626 (internal citation omitted). 
 
The Court in McBride did not believe that the concerns of the Miles court, who reasoned that it seemed unjust to allow 
punitive damages in a strict liability scenario when punitive damages were not available in a negligence/Jones Act scenario, 
were valid stating that, although a vessel owner is strictly liable for an unseaworthy condition which caused the plaintiff’s 
accident, they are only liable for punitive damages if the vessel owner’s conduct rises to a level of “willful wanton 
misconduct reflecting a reckless disregard for the safety of the crew.” In those circumstances where the vessel owner’s 
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conduct does rise to that level, the Court held that “punitive damages [are] an appropriate remedy to effectuate the 
policies of general maritime law, a view shared then and since by other circuit courts.” 
 
A lot has been written already about McBride, criticizing the holding and its reasoning. En banc review has been sought and 
is expected to be granted in 2014. Rather than go into a long legal discussion of the problems of the opinion and the reasons 
that it should be reversed, for the purposes of this article, we feel it is more important to raise the practical implications of 
the McBride decision, if the decision stands. If the decision stands, punitive damages are available to a seaman for an 
unseaworthy condition which existed on a vessel, caused the plaintiff’s accident and, presumably, was either willfully 
and wantonly created by the vessel owner or known by the vessel owner and recklessly disregarded. Some practical 
things for a vessel owner to consider in light of this rule are the following: 
 

• Unlike the punitive damage remedy for willful and wanton failure to pay maintenance and cure, there will 
be no “quick fix” for a claim for punitive damages as a result of an unseaworthy condition. By the time the vessel 
owner is made aware of the claim, the unseaworthy condition either existed or it didn’t, and the vessel owner’s 
conduct either rose to the willful or wanton level or it didn’t. The risk will be there, and it will most likely be up to 
the fact finder to determine whether or not the remedy is warranted. As we all know, there is no such thing as an 
accident-proof vessel. Even the general maritime law has acknowledged this. Kendrick v. Maersk Lines, Ltd., 2006 
WL 1236057 (E.D. La. 2006); Alfred v. Hornbeck Offshore Services, 2005 WL 517493 (E.D. La. 2005). With the 
forthcoming implementation of Sub-Chapter M, however, the standard of seaworthiness for a vessel has been raised 
higher and higher. This will make it particularly hard for the smaller vessel owner to keep up, at the same time 
increasing their potential exposure for punitive damages if they fail to do so. 

 
• All of which raises the question: Under what set of facts will a jury and/or judge find that punitive 
damages are warranted? Neither McBride, nor the court in Merry Shipping, upon which McBride relies, comment on 
whether or not punitive damages were warranted under the facts of those particular cases. Presumably those 
situations will be rare, however, this is now a sword given to the fact-finder for them to use in cases where they 
may be emotionally compelled to do so. For example, a jury may not find that a vessel owner’s conduct rises to the 
level of willful and wanton creation of an unseaworthy condition where a plaintiff has sprained his ankle, but may 
feel compelled to do so in an identical situation where the same set of facts resulted in death. It is probably no 
coincidence that both the McBride case and the Merry Shipping case, upon which it relies, involved the death of 
seaman. 

 
• Will the vessel owner’s insurance policy cover punitive damages and, if not, will the vessel owner need 
another lawyer? This same question arose when Atlantic Sounding came out, however, it was usually mooted by the 
vessel owner’s “quick fix” of paying maintenance and cure to eliminate the risk. In this situation, where no post-
incident action on the part of the vessel owner can eliminate the risk, the question will need to be reexamined. 

 
• If punitive damages are available, will plaintiffs’ attorneys propound discovery to the vessel owner 
corporation and/or the vessel owners, as individuals, to determine the amount of assets in the company? Typically, 
when punitive damages are available in other contexts, plaintiffs’ lawyers go on the prowl to determine where the 
deep pockets are and how much money may be found there. It is certainly possible in the advent of McBride, that 
vessel owners will not only be hit with the traditional discovery requests, but a whole new set of requests 
specifically aimed at finding the gold. 

 
• After Atlantic Sounding, we all knew that this issue presented by McBride was next. After McBride, are 
punitive damages under the Jones Act the new frontier? Magistrate Judge Hanna noted in his district court McBride 
decision that, unlike DOHSA, which explicitly prohibits non-pecuniary damages, FELA and the Jones Act are silent on 
the issue. This silence has historically been interpreted in the case law to limit recovery under the Jones Act to only 
pecuniary damages, thus punitive damages, sometimes referred to as “non-pecuniary,” would not be an available 
remedy under the statute. The reason for this interpretation was that if Congress had wanted to provide a Jones Act 
seaman with a punitive damage remedy, they would have said so explicitly in the statute. In light of Townsend and 
McBride, that same silence may now be interpreted by the federal circuit courts or the Supreme Court a different 
way.   

 
Further complicating matters is the doctrine of uniformity which has always been present in maritime law. For 
years, this doctrine was argued on behalf of vessel owners against punitive damages claims on the premise that if 
Congress did not allow for punitive damages under the Jones Act, why should courts allow for them under the 
general maritime law? See Miles v. Apex Marine Corp., 498 U.S. 19 (1990). Now that punitive damages are available 
under general maritime law for failure to pay maintenance and cure and, arguably, for the willful and wanton 
creation of an unseaworthiness condition, uniformity might dictate that punitive damages are also available for a 
Jones Act negligence claim. 

 
Hopefully, the Fifth Circuit’s opinion after re-hearing McBride en banc, will give us a better indication of what the courts are 
thinking on these issues and quash our fears. 
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9. CONTACTING THE SUBMARINER 

 
This newsletter is being distributed via LIIBA’s normal company contacts, to those who have already 
registered and is also posted on LIIBA’s website.  If you would like to sign-up to receive future editions 
direct, then please send an email to Geraldine Wright of LIIBA (Geraldine.Wright@liiba.co.uk).   
 

Please contact us about any article that has appeared in the Submariner, or that you would like to appear. 
 

We look forward to hearing from you! 
 

mailto:Geraldine.Wright@liiba.co.uk

