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I.  INTRODUCTION

A class action is a representative suit usually brought on behalf of
a group of persons similarly situated.! A procedural device designed
to produce judicial economy and efficiency, the class action has been
praised as “one of the most socially useful remedies in history,” and
disparaged as “legalized blackmail,”® an “[e]ngine of [d]estruction,™
and a “Frankenstein monster.”™ Originally conceived of as “a limited
tool of equity,”™ it has become a favored mechanism for advancing a
variety of claims.” Indeed, “class actions have grown to dominate the
civil litigation landscape in a manner unexpected by all but [Federal]
Rule 23’s most ardent supporters and most vehement critics.”® They
have become “powerful and pervasive instruments of social change.””

As drafted, Louisiana’s original class action articles,' effective in
1960, were intended to create only a restricted class action device."
As interpreted, however, the articles were expanded to permit class
treatment in a multitude of situations that were not legislatively
intended."

1. Although class treatment is most often sought and obtained for classes of
plaintiffs, it is also available for classes of defendants. See FED. R. Civ. P. 23(a); Greater
New Orleans Car Dealers Ass’n v. Louisiana Tax Comm’n, 663 So. 2d 797, 798 (La. Ct.
App. 5th Cir. 1995); McClure v. A. Wilbert’s Sons Lumber & Shingle Co., 232 So. 2d 879,
883 (La. Ct. App. Ist Cir. 1970). This Practitioners’ Note focuses on the more common
plaintiff class.

2. Abraham L. Pomerantz, New Developments in Class Actions—Has Their Death
Knell Been Sounded?, 25 Bus. Law. 1259, 1259 (1970).

3. Milton Handler, The Shift from Substantive to Procedural Innovations in Antitrust
Suits—The Twenty-Third Annual Antitrust Review, 71 CoLuM. L. Rev. 1,9 (1971).

4.  William Simon, Class Actions— Useful Tool or Engine of Destruction, 55 F.R.D.
375,375 (1972).

5. Castano v. American Tobacco Co., 84 F.3d 734, 745 n.19 (5th Cir. 1996); Eisen v.
Carlisle & Jacquelin, 391 F.2d 555, 572 (2d Cir. 1968) (Lumbard, C.J., dissenting).

6. Thomas McHenry Long, Comment, The Louisiana Class Action Statute: A Case
Jor Reform, 43 Lov. L. Rev. 73, 73 (1997); see also Eric Stephen Valley, Comment,
Louisiana’s Class Action: Judge-Made Law in a Mixed Civil- and Common-Law
Jurisdiction, 61 TuL. L. REv. 1205, 1213 (1987) (stating that the class action device
originated in “English equity™); Robert S. Rooth, Note, Civil Procedure—Class Actions in
Louisiana—The “Common Character” of the Right Sought to Be Enforced, 50 TUL. L. REv.
692, 692 (1976) (same).

7.  See William W. Schwarzer, Structuring Multiclaim Litigation: Should Rule 23
Be Revised?, 94 MICH. L. REv. 1250, 1250 (1996).

8. ROBERT H. KLONOFF & EDWARD K.M. BILICH, CLASS ACTIONS AND OTHER
MULTI-PARTY LITIGATION 1 (2000).

9. I

10.  See LA. CODECIv. PROC. ANN. arts. 591-597 (West 1960) (amended 1997).

11. See Stevens v. Board of Trustees of Police Pension Fund, 309 So. 2d 144, 149
(La. 1975).

12.  SeeFord v. Murphy Oil U.S.A., Inc., 703 So. 2d 542, 547-48 (La.), reh g granted
in part per curiam, 710 So. 2d 235 (La. 1997).
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Against this backdrop, in the summer of 1997 the Louisiana
Legislature amended and substantially revised the State’s class action
articles.”” Although the law as enacted is far less stringent than that
originally proposed in the legislative session," it clearly is intended to
delineate detailed procedures and reduce use of the class action device.
Whether the judiciary will substantively approach class actions under
the new articles any differently than under the old, however, remains
to be seen. Like Janus, the ancient, two-headed Roman deity who
looked both backward and forward, Louisiana litigants and the
judiciary can face the future of the new class action law only with full
knowledge of the past.

II. HISTORICAL BACKGROUND

The genesis of the class action can be traced to English courts of
equity, which devised the bill of peace to permit sizeable numbers of
individuals to enforce collective rights.”” During the 1700s, these
courts occasionally allowed one party to represent and bind absentees
as to common issues without consent.'® In 1842, the United States
federal courts imported a portion of the English concept with the
adoption of Equity Rule 48,'” which permitted representative suits in
equity where joinder of all parties was impossible, but barred the

13.  See 1997 La. Acts 839, §§ 1-2.

14. See La. H.R. 1984, 23d Leg., Reg. Sess. (1997) (original). The original proposal,
for example, required a plaintiff who was unsuccessful in obtaining class certification to pay
the attorney fees of the opposing parties.

15. See 7A CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE
§ 1751, at 7-8 (2d ed. 1986). For a detailed analysis of the development of the class action
concept in England, see Stephen C. Yeazell, From Group Litigation to Class Action, Part I:
The Industrialization of Group Litigation, 27 UCLA L. REv. 514 (1980) [hereinafter Yeazell,
Part 1], and Stephen C. Yeazell, From Group Litigation to Class Action, Part II: Interest,
Class, and Representation, 27 UCLA L. Rev. 1067 (1980) [hereinafter Yeazell, Part IT].

16.  See, e.g., Chancey v. May, 24 Eng. Rep. 265 (Ch. 1722); Brown v. Howard, 21
Eng. Rep. 960 (Ch. 1701); Yeazell, Part I, supra note 15, at 516-38; see also Lloyd v.
Loaring, 31 Eng. Rep. 1302 (Ch. 1802) (granting group standing to a social group); Yeazell,
Part I, supra note 15, at 553-63 (discussing the recognition of unincorporated “friendly
societies” as entities capable of litigation).

17.  Equity Rule 48 stated:

Where the parties on either side are very numerous, and cannot, without
manifest inconvenience and oppressive delays in the suit, be all brought before it,
the court in its discretion may dispense with making all of them parties, and may
proceed in the suit, having sufficient parties before it to represent all the adverse
interests of the plaintiffs and the defendants in the suit properly before it. But in
such cases the decree shall be without prejudice to the rights and claims of all the
absent parties.

RULES OF PRACTICE FOR THE COURTS OF EQUITY OF THE UNITED STATES, 42 U.S. (1 How.) lvi
(1843).
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resulting decree from binding absentees.'® With the adoption in 1912
of Equity Rule 38," however, the federal courts consented to the
bringing of representative suits that would have res judicata effect on
absentees.”’

Federal class actions made the leap from equity to cases at law
when original Rule 23 became effective with the Federal Rules of
Civil Procedure in 1938.?' That Rule delineated three types of class
actions: “true,” “hybrid,” and “spurious” class actions.”? “The hybrid
and spurious class actions generally required no more connexity
between the rights of the representative and of the absent members
than the existence of a common question of law or fact, whereas the
true class action required a stronger relationship between the claims.”?
Unfortunately, appropriately categorizing any specific action was
subject to interpretation and was difficult at best.>*

In most civil-law jurisdictions, unlike in common-law
jurisdictions, the class action concept was virtually nonexistent.?
Nonetheless, in grappling with some of the same issues confronted by

18.  See Yeazell, Part II, supra note 15, at 1091-95. But see Smith v. Swormstedt, 57
U.S. (16 How.) 288, 303 (1853) (holding that a court of equity may bind all parties in interest,
even those not present); American Steel & Wire Co. v. Wire Drawers’ & Die Makers’
Unions, 90 F. 598, 605-07 (C.C.N.D. Ohio 1898) (same).

19.  Equity Rule 38 stated: “When the question is one of common or general interest
to many persons constituting a class so numerous as to make it impracticable to bring them
all before the court, one or more may sue or defend for the whole.” RULES OF PRACTICE FOR
THE COURTS OF EQUITY OF THE UNITED STATES, 226 U.S. 659 (1912).

20. See Supreme Tribe of Ben-Hur v. Cauble, 255 U.S. 356, 366-67 (1921).

21.  See FED. R. CIv. P. 23 advisory committee’s note. Original Rule 23 stated, in
pertinent part:

If persons constituting a class are so numerous as to make it impracticable to
bring them all before the court, such of them, one or more, as will fairly insure the
adequate representation of all may, on behalf of all, sue or be sued, when the
character of the right sought to be enforced for or against the class is

(1) joint, or common, or secondary in the sense that the owner of a
primary right refuses to enforce that right and a member of the class thereby
becomes entitled to enforce it [the true class action];

(2) several, and the object of the action is the adjudication of claims
which do or may affect specific property involved in the action [the hybrid class
action]; or

(3) several, and there is a common question of law or fact affecting the
several rights and a common relief is sought [the spurious class action].

FED. R. Civ. P. 23(a), 28 U.S.C. app. at 6101 (1964) (amended 1966).

22. See Stevens v. Board of Trustees of Police Pension Fund, 309 So. 2d 144, 150
(La. 1975).

23.

24. See TA WRIGHT ET AL., supra note 15, § 1752, at 16-18; Kent A. Lambert,
Certification of Class Actions in Louisiana, 58 LA. L. REv. 1085, 1088-91 (1998).

25. See Long, supra note 6, at 1213; Guy Holdridge, Note, Louisiana’s Useful Class
Action: Williams v. State, 38 LA. L. Rev. 1061, 1061 (1978); Rooth, supra note G, at 692.

HeinOnline --- 74 Tul. L. Rev. 2050 (1999-2000)|




2000] LOUISIANA CLASS ACTIONS 2051

the English equity courts two hundred years earlier,”® the Louisiana
judiciary in 1927 recognized the right of one or more members of an
“unincorporated association” to maintain an action “for the benefit of
all’”” In the ensuing thirty-three years, however, with but one
exception,”® the Louisiana courts did not address any concept similar
to that of the class action.

In this context, as part of the consolidation effected by the
Louisiana Code of Civil Procedure,”” the Louisiana Legislature in
1960 enacted the first of the State’s class action articles.”® Original
Rule 23 served as the source,” but the legislature “deliberately
eliminated the spurious and the hybnd class action” because, “in intent
and practice, they were actually permissive joinder devices, needed in
federal practice, but not needed under the liberal permissive joinder
and intervention policy” of Louisiana law.”> Thus, “[o]nly the ‘true’

26. Contributing to the rise of the class action concept was the existence of joint
stock companies and friendly societies, which were unincorporated associations with no
charters or status at law. See Yeazell, Part I, supra note 15, at 524-38.

27. Executive Comm. of French Opera Trades Ball v. Tarrant, 164 La. 83, 88, 113
So. 774, 776 (1927). The members had a “common or general interest in the subject-matter
of the suit,” and were so “numerous” that it was “impracticable to bring them all before the
court.” Id.

28.  See In re Interstate Trust & Banking Co., 235 La. 825, 831-32, 106 So -2d 276,
277-80 (1958) (discussing the “fund” doctrine concerning a common fund).

29. See1960La. Acts15,§ 1.

30. See La. CopE Civ. PROC. ANN. arts. 591-595, 597 (West 1960) (amended 1997).
Article 596 pertained to derivative suits and was derived from original Rule 23(b) of the
Federal Rules of Civil Procedure as adopted in 1938. Currently, Rule 23.1 governs the
federal derivative action and, as of 1997, articles 611-617 provide for the Louisiana
derivative action. See 1997 La. Acts 839, § 1.

31. See Banks v. New York Life Ins. Co., 737 So. 2d 1275, 1280 (La. 1999), cert.
denied, 120 S. Ct. 1168 (2000) (mem.); Ford v. Murphy Oil U.S.A., Inc., 703 So. 2d 542, 545
(La.), reh’g granted in part per curiam, 710 So. 2d 235 (La. 1997); State ex rel. Guste v.
General Motors Corp., 370 So. 2d 477, 487 (La. 1978); Williams v. State, 350 So. 2d 131,
133 (La. 1977); Stevens v. Board of Trustees of Police Pension Fund, 309 So. 2d 144, 148
(La. 1975); Billieson v. City of New Orleans, 729 So. 2d 146, 151 (La. Ct. App. 4th Cir.),
writ denied, 749 So. 2d 644 (La. 1999); White v. General Motors Corp., 718 So. 2d 480, 486
(La. Ct. App. Ist Cir.), writ denied, 729 So. 2d 590 (La. 1998); Eubanks v. Bayou D’ Arbonne
Lake Watershed Dist., 649 So. 2d 120, 122 (La. Ct. App. 2d Cir.), rev'd without opinion, 653
So. 2d 578 (La. 1995); Pillow v. Board of Comm’rs for the Fifth La. Levee Dist., 369 So. 2d
1172, 1175 (La. Ct. App. 2d Cir. 1979); Bussie v. Long, 286 So. 2d 689, 693 (La. Ct. App.
1st Cir. 1973); Roussel v. Noe, 274 So. 2d 205, 209 (La. Ct. App. 1st Cir. 1973); McClure v.
A. Wilbert’s Sons Lumber & Shingle Co., 232 So. 2d 879, 882 (La. Ct. App. st Cir. 1970).

32.  Stevens, 309 So. 2d at 149. Despite this oft-repeated rejection of the spurious and
hybrid class actions, one commentator argued that in Williams v. State, 350 So. 2d 131 (La.
1977), the Louisiana Supreme Court in fact “embrac[ed] the spurious class action.” Patrick
Johnson, Jr., Note, Civil Procedure—Class Actions in Louisiana Extended to Mass Tort
Litigation, 52 TUuL. L. REv. 615, 621 (1978). The Louisiana Supreme Court later
acknowledged that in Stevens it had “substantially liberalized the availability of class actions
under Louisiana law” in permitting judges to determine the propriety of class treatment by
using the factors enunciated in Federal Rule of Civil Procedure 23(b) and “the ‘faimess’
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class action of the federal rule was intended to be adopted,” with its
concomitant requirement “that there be ‘a relationship between the
claims greater than simply that of sharing a common question of law
or fact.”®® One justice of the Louisiana Supreme Court later referred to
this legislative selection as “Louisiana’s discriminating choice.”*

The class action articles, like the original Federal Rule before
them, set forth class requirements in only bare outline. Article 591
required that “the persons constituting the class [be] so numerous as to
make it impracticable for all of them to join” as parties, and further
that “the character of the right sought to be enforced” be common to
all class members.® Article 592 required that the namied class
representatives “fairly insure the adequate representation of all
members,”*® while article 597 provided that as to all such represented
class members a judgment on the merits would be afforded res
judicata effect.’” Article 594 prohibited dismissal or compromise of a
class action without court approval,’® and article 595 allowed to the
representatives an award of attorneys’ fees in certain circumstances.”
Article 593.1, added in 1984, permitted a court to alter or modify a
class action once certified and provided for adoption of 2 management
plan involving separate trials for separate issues.*® The law was silent,
however, as to the need for notice and the form and substance of any
notice. It was also silent as to what constituted, and how to determine,
commonality of character and adequacy of representation
Furthermore, it was silent as to how to define the class.

In 1966, Rule 23 of the Federal Rules of Civil Procedure was
substantially revised “[d]ue to its unworkability as initially drafted.”*'
Gone was any reference to the “character of the right- sought to be

factors enumerated in Stevens, rather than following the legislative intent of allowing only
‘true’ class actions.” Ford, 703 So. 2d at 547-48.

33.  Stevens, 309 So. 2d at 149-50; see also Livingston Parish Police Jury v. Illinois
Cent. Gulf R.R., 432 So. 2d 1027, 1029 (La. Ct. App. Ist Cir. 1983) (discussing Louisiana’s
selective adoption of Federal Rule 23).

34. . See Stevens, 309 So. 2d at 154 (Summers, J., dissenting).

35. La. Cope Civ. PROC. ANN. art. 591 (amended 1997). Subparagraph (2)
permitted a class action if the character of the right sought to be enforced was secondary, in
that a class member other than the primary owner of the right sought its enforcement. See id.
art. 591(2) (amended 1997).

36. Id. art. 592 (amended 1997).

37  Id. art. 597 (amended 1997).

38. Id. art. 594 (amended 1997). Article 593 pertamed to venue. Jd. art. 593
(amended 1997). ’

39. Id art. 595 (amended 1997).

40. Id. art. 593.1 (repealed 1997).

41. Stevens v. Board of Trustees of Police Pension Fund, 309 So. 2d 144, 148 n.3
(La. 1975); see FED. R. CIv. P. 23 advisory committee’s note.
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enforced.” Gone, too, was the need to categorize an action as true,
hybrid, or spurious. The revised Rule contained a “more practical”
description of the prerequisites for maintaining a class action, as well
as “measures that might be taken during the course of the action to
assure grocedural fairess, particularly giving notice to members of the
class.™

Although a substantial substantive shift in federal procedure had
occurred, Louisiana made no immediate change in its class action
articles. It was not until 1997 that the Louisiana Legislature would
enact sweeping changes to the class actions articles.”” Supporters of
the new law, including Governor Murphy J. “Mike” Foster, advocated
changing class action procedures to make a “fair system that works for
the good of the general public” and eliminates “a circus atmosphere
for class action lawsuits’** Opponents challenged certain of the
proposed reforms, but did not oppose reform altogether.

Some of the proposed reforms did not survive legislative
compromise. Before the Senate Committee on Judiciary A, the
compromise legislation was described as adopting Rule 23 of the
Federal Rules of Civil Procedure and “basically codif[ying] what is
being done in practice.”™ The legislation, however, goes beyond Rule
23 and enacts several procedures that are different from “what [was]
being done in practice.”™

In addition to the well-known prerequisites for a class set forth in
Federal Rule 23(a), the new articles require that the class “be defined
objectively in terms of ascertainable criteria”™*’ Replacing the
“common character” test of the old articles, the new articles adopt each
of Rule 23(b)’s requirements for maintaining a class action.®® They
further preclude the “class-wide trial of issues dependent for their
resolution on proof individual to a member of the class.”* Ratifying a
proposed but unadopted 1996 amendment to Rule 23,° the new

42. FepR. Civ. P. 23 advisory committee’s note.

43. See 1997 La. Acts 839, § 1. Act 839 amended articles 591-594 and 596 and
repealed article 593.1. Jd. §§ 1-2. It also enacted new articles 612-617, which relate to
derivative actions, completely separating them from the class action articles. See id. § 1.
Derivative actions are beyond the scope of this Practitioners’ Note. The new provisions are
applicable to class actions filed after July 1, 1997. See id. §§ 3-4.

44. Minutes of House Civil Law and Procedure Committee 2 (Apr. 7, 1997).

45.  Minutes of the Senate Committee on Judiciary A 2 (May 30, 1997).

46. Id

47. LA.CopeClv. PROC. ANN. art. 591(A)(5) (West 1999).

48. Seeid. art. 591(B)(3)(e)-(f).

49. Id. art. 592(E)(5).

50. See Proposed Amendments to the Federal Rules of Civil Procedure, 167 ER.D.
559, 560 (1996).
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articles also authorize certification for settlement purposes.” To
improve class certification procedures, the articles specifically require
a hearing and a reasonable opportunity for precertification discovery.**

OI. CLASS CERTIFICATION

The class action procedure has been described as:

a nontraditional litigation procedure permitting a representative with
typical claims to sue or defend on behalf of, and stand in judgment for,
a class of similarly situated persons when the question is one of
common or general interest to persons so numerous as to make it
impracticable to bring them all before the court. The purpose ... is to
adjudicate and obtain res judicata effect on all common issues
applicable not only to the representatives who bring the action, but to
all others who are “similarly situated,” provided they are given
adequate notice of the pending class action and do not timely exercise
the option of exclusion from the class action.”

It is “no more than a procedural device; it confers no substantive
rights.”*

The basic requirements for maintaining a class action were: (1) a
class so numerous that joinder of all members would be impracticable,
(2) the naming as parties to the suit one or more persons who were
members of the class and would provide adequate representation for
the absent class members, and (3) a “common character” among the
rightss ?f the representatives of the class and the absent members of the
class. :

51. See LA. Cope Civ. PrROC. ANN. art. 591(B)(4).

52. Seeid. art. 592(A)(3).

53. Ford v. Murphy Oil U.S.A., Inc., 703 So. 2d 542, 544 (La.) (citation omitted),
reh’g granted in part per curiam, 710 So. 2d 235 (La. 1997).

54.  Andry v. Murphy Oil, U.S.A., Inc., 710 So. 2d 1126, 1128-29 (La. Ct. App. 4th
Cir.), writ denied, 720 So. 2d 1213 (La. 1998).

55. See Banks v. New York Life Ins. Co., 737 So. 2d 1275, 1279 (La. 1999), cert.
denied, 120 S. Ct. 1168 (2000) (mem.); McCastle v. Rollins Envtl. Servs. of La., Inc., 456 So.
2d 612, 616 (La. 1984); Stevens v. Board of Trustees of Police Pension Fund, 309 So. 2d
144, 148 (La. 1975); Scott v. American Tobacco Co., 725 So. 2d 10, 12 (La. Ct. App. 4th Cir.
1998), writ denied, 731 So. 2d 189 (La. 1999); Kirkham v. American Liberty Life Ins. Co.,
717 So. 2d 1226, 1228 (La. Ct. App. 2d Cir. 1998); Nab Nat. Resources, L.L.C. v. Caruthers,
714 So. 2d 1288, 1291 (La. Ct. App. 2d Cir. 1998), writ denied, 734 So. 2d 1228 (La. 1999);
Feldheim v. Si-Sifh Corp., 715 So. 2d 168, 171 (La. Ct. App. 5th Cir. 1998); Eastin v.
Entergy Corp., 710 So. 2d 835, 839 (La. Ct. App. 5th Cir. 1998); Clement v. Occidental
Chem. Corp., 699 So. 2d 1110, 1113 (La. Ct. App. 5th Cir. 1997); Lewis v. Texaco
Exploration & Prod. Co., 698 So. 2d 1001, 1011 (La. Ct. App. Ist Cir. 1997); Boudreaux v.
State, Dep’t of Transp. & Dev., 690 So. 2d 114, 119 (La. Ct. App. 1st Cir. 1997); Thomas v.
Charles Schwab & Co., 683 So. 2d 734, 738 (La. Ct. App. 3d Cir. 1996); Pulver v. Ist Lake
Properties, Inc., 681 So. 2d 965, 967 (La. Ct. App. 5th Cir. 1996); Richardson v. American
Cyanamid Co., 672 So. 2d 1161, 1165 (La. Ct. App. 5th Cir. 1996); McGee v. Shell Oil Co.,
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The new class action articles mirror Rule 23 of the Federal Rules
of Civil Procedure with respect to the four well-known prerequisites of
numerosity, commonality, typicality, and adequacy of representation.*®
Numerosity and adequacy do not differ substantially from the old law,
and the new requirement of typicality previously had been subsumed
within the old adequacy standard. “Common character,” however, is
no longer extant, having been eliminated in favor of the more
nationally established requirement that common issues of law and fact
predominate over individual questions and that a class action be
superior to other means for the fair and efficient adjudication of the
controversy.”’ The element of commonality, once part of “common
character,” is now expressly set forth as a prerequisite.’® The new
articles also specify requirements for class definitions.”

659 So. 2d 812, 814 (La. Ct. App. Sth Cir. 1995); Olavarriette v. Tonti Properties, Inc., 658
So. 2d 25, 26 (La. Ct. App. 5th Cir. 1995); Lailhengue v. Mobil Oil Co., 657 So. 2d 542, 545
(La. Ct. App. 4th Cir. 1995); Lewis v. Roemer, 643 So. 2d 819, 822 (La. Ct. App. 4th Cir.
1994); Strong v. Bell South Communications, Inc., 643 So. 2d 319, 321 (La. Ct. App. 2d Cir.
1994); Stoute v. Wagner & Brown, 637 So. 2d 1199, 1200 (La. Ct. App. Ist Cir. 1994);
Atkins v. Harcross Chems., Inc., 638 So. 2d 302, 303-04 (La. Ct. App. 4th Cir. 1994); Dumas
v. Angus Chem. Co., 635 So. 2d 446, 450 (La. Ct. App. 2d Cir. 1994); Spitzfaden v. Dow
Coming Corp., 619 So. 2d 795, 798 (La. Ct. App. 4th Cir. 1993); Adams v. CSX R.R,, 615
So. 2d 476, 480 (La. Ct. App. 4th Cir. 1993); Becnel v. United Gas Pipeline Co., 613 So. 2d
1155, 1157 (La. Ct. App. 5th Cir. 1993); Rivera v. United Gas Pipeline Co., 613 So. 2d 1152,
1154 (La. Ct. App. 5th Cir. 1993); Brumfield v. Rollins Envtl. Servs. (LA), Inc., 589 So. 2d
35,37 (La. Ct. App. Ist Cir. 1991); Ellis v. Georgia-Pacific Corp., 550 So. 2d 1310, 1314 (La.
Ct. App. Ist Cir. 1989); Casse v. Sumrall, 547 So. 2d 1381, 1384 (La. Ct. App. Ist Cir. 1989);
Phillips v. Orleans Parish Sch. Bd., 541 So. 2d 226, 227 (La. Ct. App. 4th Cir. 1989);
Farlough v. Smallwood, 524 So. 2d 201, 202-03 (La. Ct. App. 4th Cir. 1988); Terrebonne
Bank & Trust Co. v. Lacombe, 510 So. 2d 78, 80 (La. Ct. App. Ist Cir. 1987); Honeywell,
Inc. v. Bemstein, 479 So. 2d 32, 34 (La. Ct. App. 4th Cir. 1985); O’Halleron v. L.E.C., Inc.,
471 So. 2d 752, 755 (La. Ct. App. 1st Cir. 1985); Livingston Parish Police Jury v. lilinois
Cent. Gulf R.R., 432 So. 2d 1027, 1029 (La. Ct. App. 1st Cir. 1983).

56. Compare LA. CODE C1v. PROC. ANN. art. 591(A)(1)-(4) (“One or more members
of a class may sue or be sued as representative parties on behalf of all, only if: (1) The class
is so numerous that joinder of all members is impracticable. (2) There are questions of law or
fact common to the class. (3) The claims or defenses of the representative parties are typical
of the claims or defenses of the class. (4) The representative parties will fairly and adequately
protect the interests of the class.”), with FED. R. Civ. P. 23(a) (providing identical
requirements).

57.  See La. CopE Civ. PROC. ANN. art. 591(B)(3); see also FeD. R. Civ. P. 23(b)(3)
(setting forth the federal requirement of predominance). The new articles also permit
certification of other types of class actions that do not depend on predominance and
superiority. See LA. CODE Civ. PROC. ANN. art. 591 (B)(1)-(2). The language of Louisiana
law as to these two types of actions is identical to the parallel provisions of the Federal Rule,
see FED. R. Civ. P. 23(b)(1)-(2), and cases interpreting those federal provisions therefore
should apply.

58. See LA. CopE CIv. PROC. ANN. art. 591(A)(2).

59. Seeid. art. 591(A)(5).
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Under both the old and new laws, the burden is on the plaintiff to
prove by a preponderance of the evidence that the prerequisites for
class treatment have been met.®* This burden cannot be satisfied by
mere allegations, but only by evidentiary proof.*’ A request for class
treatment “invites a close look at the case before it is accepted as a
class action,” and “the trial court must actively inquire into every
aspect of the case and should not hesitate to require showings beyond
the pleadings.”®

A.  Numerosity

There is no established number of class members that will satisfy
the test for numerosity.®® Instead, the circumstances of each case must

60. See, e.g., Parry v. Administrators of the Tulane Educ. Fund, 740 So. 2d 210, 212
(La. Ct. App. 4th Cir.), writ denied, 750 So. 2d 197 (La. 1999); Billieson v. City of New
Orleans, 729 So. 2d 146, 153 (La. Ct. App. 4th Cir.), writ denied, 749 So. 2d 644 (La. 1999);
Kirkham, 717 So. 2d at 1228; Nab Nat. Resources, 714 So. 2d at 1291; Carr v. Houma Redi-
Mix Concrete, Inc., 705 So. 2d 213, 214 (La. Ct. App. 1st Cir. 1997); Clement, 699 So. 2d at
1113; Lewis, 698 So. 2d at 1011; Cotton v. Gaylord Container, 691 So. 2d 760, 768 (La. Ct.
App. Ist Cir. 1997); Boudreaux, 690 So. 2d at 120; Pulver, 681 So. 2d at 968; Richardson,
672 So. 2d at 1165; McGee, 659 So. 2d at 814; Vela v. Plaquemines Parish Gov’t, 658 So. 2d
46, 47 (La. Ct. App. 4th Cir. 1995); Lailhengue, 657 So. 2d at 545; Dumas, 635 So. 2d at
450; Spitzfaden, 619 So. 2d at 798; Adams, 615 So. 2d at 480; Becnel, 613 So. 2d at 1157;
Rivera, 613 So. 2d at 1154; Brumfield, 589 So. 2d at 37; Phillips, 541 So. 2d at 228;
Bernstein, 479 So. 2d at 34; Dixie Sav. Ass’n v. Kinchin, 454 So. 2d 356, 358 (La. Ct. App.
4th Cir. 1984); Compass v. Pan Am. Life Ins. Co., 443 So. 2d 720, 721 (La. Ct. App. 4th Cir.
1983); McClure v. A. Wilbert’s Sons Lumber & Shingle Co., 232 So. 2d 879, 882 (La. Ct.
App. Ist Cir. 1970). In Spillman v. City of Baton Rouge, 417 So. 2d 1212, 1214 (La. Ct. App.
1st Cir. 1982), the court may have reversed the burden of proof by stating that the party
opposing the class had failed to prove impracticability of joinder. If this were the court’s
intent, it is at odds with the rest of the jurisprudence and is clearly incorrect.

61. See, e.g., Billieson, 729 So. 2d at 154; Kirkham, 717 So. 2d at 1228; Nab Nat.
Resources, 714 So. 2d at 1290; Carr v. GAF, Inc., 711 So. 2d 802, 806 (La. Ct. App. Ist Cir.),
writ denied, 721 So. 2d 472 (La. 1998); Houma Redi-Mix Concrete, 705 So. 2d at 214;
Cotton, 691 So. 2d at 768; Lewis v. Roemer, 643 So. 2d 819, 822 (La. Ct. App. 4th Cir.
1994); Brumfield, 589 So. 2d at 37; Farlough v. Smallwood, 524 So. 2d 201, 203 (La. Ct.
App. 4th Cir. 1988); Bernstein, 479 So. 2d at 34; Vizier v. Howard, 165 So. 2d 655, 658 (La.
Ct. App. Ist Cir. 1964). Courts often have used loose language that tends to confuse the use
of allegations and evidence. In Banksv. New York Life Insurance Co., 737 So. 2d 1275, 1281
(La. 1999), cert. denied, 120 S. Ct. 1168 (2000) (mem.), for example, the court loosely stated
that it determined lack of commonality from its “focus upon the allegations,” yet the
remaining discussion makes obvious that the court in fact carefully reviewed all evidence in
the record.

62. McCastle v. Rollins Envtl. Servs. of La., Inc., 456 So. 2d 612, 616, 618 (La.
1984).

63. See, e.g., Billieson, 729 So. 2d at 154; Apolinar v. Professional Constr. Servs.,
Inc., 694 So. 2d 537, 540 (La. Ct. App. 4th Cit.), rev'd without opinion, 701 So. 2d 964 (La.
1997); Thomas v. Charles Schwab & Co., 683 So. 2d 734, 738 (La. Ct. App. 3d Cir. 1996);
Ducote v. City of Alexandria, 670 So. 2d 1378, 1387 (La. Ct. App. 3d Cir. 1996); Olavarriette
v. Tonti Properties, Inc., 658 So. 2d 25, 27 (La. Ct. App. 5th Cir. 1995); Lewis, 643 So. 2d at
822; Adams, 615 So. 2d at 481; Brumfield, 589 So. 2d at 37; Farlough, 524 So. 2d at 203;
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be analyzed to determine if the number is sufficient to warrant class
treatment.* A plaintiff need show only the impracticability, and not
impossibility, of joining all class members.” That absent class
members may be parties needed for just adjudication under the joinder
rules® should not defeat class treatment if joinder of absentees is
impracticable.®’

At the time treatment of the case as a class action is determined,®
the plaintiff need not be able to identify all class members
specifically.”” Indeed, difficulty in identifying potential claimants has

O’Halleron v. L.E.C.,, Inc., 471 So. 2d 752, 755 (La. Ct. App. Ist Cir. 1985); Verdin v.
Thomas, 191 So. 2d 646, 650 (La. Ct. App. Ist Cir. 1966). In Vela v. Plaguemines Parish
Government, 658 So. 2d 46, 48 (La. Ct. App. 4th Cir. 1995), the Louisiana Fourth Circuit
Court of Appeal certified a class, stating: “A presumption arises that joinder is impractical if
more than 40 class members exist.” This statement was unnecessary, however, for “the class
range[d] somewhere between 150 and 600 members, if not more.” Jd. Moreover, the sole
authority cited involved a class of thousands, with the court expressly noting that “whether
the class is sufficiently numerous is not dependent upon a specified figure; this determination
must be made upon review of the facts of each case.” Adams, 615 So. 2d at 481. The First
Circuit specifically declined to express an opinion on the Vela presumption. See Boudreau,
690 So. 2d at 123 n.7. The better course would be to implement no presumption, but to
determine numerosity on a case-by-case basis.

64. See Billieson, 729 So. 2d at 154; Thomas, 683 So. 2d at 738; Pulver, 681 So. 2d
at 968; Ducote, 670 So. 2d at 1387; Olavarriette, 658 So. 2d at 27; Adamis, 615 So. 2d at 481;
Brumfield, 589 So. 2d at 37; Farlough, 524 So. 2d at 203; O’Halleron, 471 So. 2d at 755;
Verdin, 191 So. 2d at 650.

65. See, e.g., Apolinar, 694 So. 2d at 541; Verdin, 191 So. 2d at 650.

66. See La. CopEg CIv. PROC. ANN. arts. 641-647 (West 1999). The current articles
simplify, through use of a single term, the pre-1995 articles that required absent parties to be
categorized as necessary or indispensable. See LA. CODE Civ. PROC. ANN. arts. 641-647
(West 1960) (amended 1997).

67. In the early case of Succession of Terral v. Terral, 301 So. 2d 754, 756 (La. Ct.
App. 2d Cir. 1974), aff 'd in part and rev’'d in part, 312 So. 2d 296 (La. 1975), the Louisiana
Second Circuit Court of Appeal denied class status on the ground that absent class members
were indispensable or necessary and had not been joined. This result is incorrect; those
absentees were in fact parties to the suit by virtue of the class representatives, and they would
have been bound by the final judgment.

68.  Should the class prevail and obtain a monetary award, each class member seeking
a portion of that recovery ultimately will have to be identified, often through use of a claim
form. Subsequent individual identification also may become necessary to protect a
successful opponent from relitigation and to afford appropriate res judicata effect to the
judgment.

69. See McCastle v. Rollins Envtl. Servs. of La., Inc., 456 So. 2d 612, 620 (La.
1984); Billieson, 729 So. 2d at 154; Johnson v. E.I. DuPont deNemours & Co., 721 So. 2d
41, 44 (La. Ct. App. 5th Cir. 1998); Andry v. Murphy Oil, U.S.A., Inc., 710 So. 2d 1126,
1129 (La. Ct. App. 4th Cir.), writ denied, 720 So. 2d 1213 (La. 1998); Apolinar, 694 So. 2d at
540; Boudreaux v. State, Dep’t of Transp. & Dev., 690 So. 2d 114, 123 (La. Ct. App. 1st Cir.
1997); Pulver, 681 So. 2d at 968; Richardson v. American Cyanamid Co., 672 So. 2d 1161,
1165 (La. Ct. App. 5th Cir. 1996); McGee v. Shell Qil Co., 659 So. 2d 812, 814 (La. Ct. App.
5th Cir. 1995); Olavarriette, 658 So. 2d at 26; Lewis v. Roemer, 643 So. 2d 819, 822 (La. Ct.
App. 4th Cir. 1994); Spitzfaden v. Dow Coming Corp., 619 So. 2d 795, 798 (La. Ct. App. 4th

HeinOnline --- 74 Tul. L. Rev. 2057 (1999-2000)|




2058 TULANE LAW REVIEW [Vol. 74:2047

been cited as a factor that renders joinder impracticable.”
Nonetheless, numerosity cannot be satisfied simply by an allegation
that a large number of potential claimants exists;”’ instead, a plaintiff
must be able to establish a definable group of aggrieved persons.”
Many cases specifically finding the numerosity requirement to
have been satisfied usually have done so not only on the ground that
substantial numbers of people may have been affected by the
defendant’s actions, but also on the basis that numerous people have
filed or joined in various suits or have indicated a desire to assert a
claim.” For example, in Livingston Parish Police Jury v. Acadiana
Shipyards, Inc., the Louisiana First Circuit Court of Appeal found
numerosity satisfied where, in addition to the class action, thirteen
separate actions naming 1200 aggrieved individuals had been filed.”
Similarly, in Johnson v. E.I. DuPont deNemours & Co., the Louisiana

Cir. 1993); Rivera v. United Gas Pipeline Co., 613 So. 2d 1152, 1154 (La. Ct. App. 5th Cir.
1993); Farlough, 524 So. 2d at 203.

70.  See McCastle, 456 So. 2d at 620; Billieson, 729 So. 2d at 154; Andry, 710 So. 2d
at 1129; Apolinar, 694 So. 2d at 540.

71.  See Carr v. GAF, Inc., 711 So. 2d 802, 805 (La. Ct. App. st Cir.), writ denied,
721 So. 2d 472 (La. 1998); Lewis v. Texaco Exploration & Prod. Co., 698 So. 2d 1001, 1012
(La. Ct. App. 1st Cir. 1997); Dumas v. Angus Chem. Co., 635 So. 2d 446, 450 (La. Ct. App.
2d Cir. 1994); Becnel v. United Gas Pipeline Co., 613 So. 2d 1155, 1157-58 (La. Ct. App. 5th
Cir. 1993); Rivera, 613 So.2d at 1154.

72.  See Hampton v. Illinois Cent. R.R., 730 So. 2d 1091, 1094-96 (La. Ct. App. Ist
Cir. 1999); Johnson, 721 So. 2d at 44; GAF, 711 So. 2d at 805; Carr v. Houma Redi-Mix
Concrete, Inc., 705 So. 2d 213, 214 (La. Ct. App. 1st Cir. 1997); Clement v. Occidental
Chem. Corp., 699 So. 2d 1110, 1113 (La. Ct. App. 5th Cir. 1997); Cotton v. Gaylord
Container, 691 So. 2d 760, 768 (La. Ct. App. 1st Cir. 1997); Boudreaux, 690 So. 2d at 123;
Pulver, 681 So. 2d at 968; Richardson, 672 So. 2d at 1165; McGee, 659 So. 2d at 814;
Olavarriette, 658 So. 2d at 27; Dumas, 635 So. 2d at 450; Becnel, 613 So. 2d at 1158; Rivera,
613 So. 2d at 1154; Farlough, 524 So. 2d at 203; see also Parry v. Administrators of the
Tulane Educ. Fund, 740 So. 2d 210, 213-16 (La. Ct. App. 4th Cir.) (Landrieu, J., dissenting)
(discussing the representative’s failure to demonstrate a definable group of affected
individuals), writ denied, 750 So. 2d 197 (La. 1999).

73.  See, e.g., Billieson, 729 So. 2d at 154-55; Johnson, 721 So. 2d at 44; Andry, 710
So. 2d at 1129; Cotton, 691 So. 2d at 768-69; Lailhengue v. Mobil Qil Co., 657 So. 2d 542,
546 (La. Ct. App. 4th Cir. 1995); Dumas, 635 So. 2d at 450; Adams v. CSX R.R., 615 So. 2d
476, 481 (La. Ct. App. 4th Cir. 1993); Livingston Parish Police Jury v. Acadiana Shipyards,
Inc., 598 So. 2d 1177, 1181 (La. Ct. App. Ist Cir. 1992); ¢f- Spitlman v. City of Baton Rouge,
417 So. 2d 1212 (La. Ct. App. Ist Cir. 1982).

74. 598 So. 2d at 1180-81. The defendants contended that the filing of the suits with
so many named plaintiffs proved that joinder was not impracticable. See id. at 1181. Such
mass joinder raises the interesting issue of whether a class should be certified if joinder has
occurred (and therefore is not impracticable) despite substantial numbers of putative class
members. The court, without citing evidentiary support, expressed concern that some
putative class members may have been omitted from the named parties. See id.
Pragmatically, the court found that the class action device was a superior procedure for
resolving the issues. See id.
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Fifth Circuit Court of Appeal upheld a finding of numerosity where
360 putative class members appeared at the certification hearing.”

Those cases in which the numerosity requirement has been
challenged and found lacking often rest on the proposition that, despite
large potential numbers of class members, an insufficient number have
indicated dissatisfaction with the defendant or a desire to assert a
claim.” In Farlough v. Smallwood, for instance, the plaintiff
challenged a rent-adjustment policy practiced by a governmental
housing authority.” Although the housing authority had more than
13,000 tenants, the court found numerosity had not been satisfied
because there was no evidence that a substantial number of those
tenants had been aggrieved by the questioned policy.”® Similarly, in
Olavarriette v. Tonti Properties, Inc., an apartment complex tenant
sued for construction work performed in the 350-apartment complex,
but the court denied certification on the ground that “there is no
evidence to indicate that all of the tenants ..., or even a substantial
numbe71; of them, have been aggrieved by the construction work
done.”

Several courts, in dicta, have stated that a class may be “too
numerous to satisfy the numerosity requirement.”® That a class may
have too many members may render use of the class action procedure
unmanageable or inferior to other adjudicatory procedures and thus
result in denial of certification, but it should not be a ground for a
finding that the numerosity requirement has been unfulfilled.

B.  Adequacy

The adequacy requirement ensures that absent class members are
properly represented.’’ This requirement is critical to due process, and

75. 721 So. 2d at 44. The defendants contended that all potential claimants had been
identified by the plaintiffs and had appeared at the hearing and that their numbers did not
render joinder impracticable. See id. at 43.

76. See GAF, 711 So. 2d at 806; Houma Redi-Mix Concrete, 705 So. 2d at 215;
Pulver, 681 So. 2d at 969; Olavarriette, 658 So. 2d at 27; Farlough, 524 So. 2d at 203;
Pellerin v. Louisiana Health Serv. & Indem. Co., 460 So. 2d 93, 95 (La. Ct. App. 3d Cir.
1984).

77. 524 So. 2d at201-02.

78. Seeid. at 203.

79. 658 So. 2d at 25-27.

80. Lewis v. Texaco Exploration & Prod. Co., 698 So. 2d 1001, 1012 (La. Ct. App.
Ist Cir. 1997); Dumas v. Angus Chem. Co., 635 So. 2d 446, 450 (La. Ct. App. 2d Cir. 1994);
Rivera v. United Gas Pipeline Co., 613 So. 2d 1152, 1154 (La. Ct. App. 5th Cir. 1993).

81. See LA. CoDE Civ. PROC. ANN. art. 591(A)(4) (West 1999); Nab Nat. Resources,
L.L.C. v. Caruthers, 714 So. 2d 1288, 1291 (La. Ct. App. 2d Cir. 1998), writ denied, 734 So.
2d 1228 (La. 1999); GAF, 711 So. 2d at 805; Clement v. Occidental Chem. Corp., 699 So. 2d
1110, 1113 (La. Ct. App. 5th Cir. 1997); Lewis, 698 So. 2d at 1012; Cotton v. Gaylord

HeinOnline --- 74 Tul. L. Rev. 2059 (1999-2000)|




2060 TULANE LAW REVIEW [Vol. 74:2047

permits a final judgment involving the representatives to be conclusive
as to all absent class members.®* There is no fixed rule by which
adequacy is determined,® although various factors relevant to a
determination have been suggested.* Certainly a class representative
must be a member of the class he purports to represent®® and must not
have interests antagonistic to the rest of the class.*® The determination
of adequacy must be made on a case-by-case basis.”

Early cases expressed concern for the number of class
representatives needed to provide adequacy.®® Thus, courts considered
““the proportion of those made parties as compared with the total
membership of the class,”” finding that 59 representatives for a class of
up to 500 was adequate® but that a single plaintiff for a class of 7500
was insufficient.® Such analysis is not meaningful, and adequacy
should not turn on the mere number of representatives. More recent
cases give credence to this view by not considering adequacy in the
context of numbers.”’ '

Container, 691 So. 2d 760, 769 (La. Ct. App. st Cir. 1997); Boudreaux v. State, Dep’t of
Transp. & Dev., 690 So. 2d 114, 123 (La. Ct. App. Ist Cir. 1997); Pulver, 681 So. 2d at 968;
Richardson v. American Cyanamid Co., 672 So. 2d 1161, 1165 (La. Ct. App. 5th Cir. 1996);
McGee v. Shell Oil Co., 659 So. 2d 812, 814 (La. Ct. App. 5th Cir. 1995); Strong v. Bell
South Communications, Inc., 643 So. 2d 319, 321 (La. Ct. App. 2d Cir. 1994); Dumas, 635
So. 2d at 450; Becnel v. United Gas Pipeline Co., 613 So. 2d 1155, 1158 (La. Ct. App. 5th
Cir. 1993); Rivera, 613 So. 2d at 1154.

82. See Hansberry v. Lee, 311 U.S. 32, 44-46 (1940); see, e.g., Bussie v. Long, 286
So. 2d 689, 694 (La. Ct. App. Ist Cir. 1973); Roussel v. Noe, 274 So. 2d 205, 209 (La. Ct.
App. 1st Cir. 1973); Caswell v. Reserve Nat’l Ins. Co., 234 So. 2d 250, 256 (La. Ct. App. 4th
Cir. 1970).

83.  See Dumont v. Charles Schwab & Co., 670 So. 2d 548, 550 (La. Ct. App. 4th Cir.
1996); Caswell, 234 So. 2d at 256; Verdin v. Thomas, 191 So. 2d 646, 650 (La. Ct. App. Ist
Cir. 1966).

84. See Billieson v. City of New Orleans, 729 So. 2d 146, 155-56 (La. Ct. App. 4th
Cir.) (citing Lambert, supra note 24, at 1116-17), writ denied, 749 So. 2d 644 (La. 1999).

85. See City of New Orleans v. Grand Lodge of the Indep. Order of Odd Fellows,
241 So.2d 7, 10 (La. Ct. App. 4th Cir. 1970).

8G6. See Billieson, 729 So. 2d at 155-56; Lewis, 698 So. 2d at 1012; Verdin, 191 So.
2d at 650-51.

87. See Dumont, 670 So. 2d at 550; Caswell, 234 So. 2d at 256.

88.  See State ex rel. Trice v. Bamett, 194 So. 2d 452, 454 (La. Ct. App. Ist Cir.
1966); Verdin, 191 So. 2d at 650-51.

89.  Verdin, 191 So. 2d at 650-51 (quoting 3 MOORE’S FEDERAL PRACTICE § 3425 (2d
ed. 1948)).

90. See Barnett, 194 So. 2d at 454; see also Roussel v. Noe, 274 So. 2d 205, 209-11
(La. Ct. App. Ist Cir. 1973) (holding that the plaintiff could not adequately represent the
state’s taxpayers).

91. See, eg., Billieson, 729 So. 2d at 155-57; Nab Nat. Resources, L.L.C. v.
Caruthers, 714 So. 2d 1288, 1291 (La. Ct. App. 2d Cir. 1998), writ denied, 734 So. 2d 1228
(La. 1999); Andry v. Murphy Oil, U.S.A., Inc., 710 So. 2d 1126, 1130-31 (La. Ct. App. 4th
Cir.), writ denied, 720 So. 2d 1213 (La. 1998); Lewis, 698 So. 2d at 1012-13; Cotton v.
Gaylord Container, 691 So. 2d 760, 769-71 (La. Ct. App. Ist Cir. 1997); Boudreaux v. State,
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Courts often declare that adequacy is satisfied if the “claims of
the class representatives [are] a cross-section of, or typical of, the
claims of all class members.””* Reference to “claims” appears to have
focused many courts on the type of damages alleged, leading at least
one court to find adequacy where “the class of damages asserted by
each representative” is typical of the types of damage claimed by the
class.” Another court, apparently relying on the reference to a “cross-
section” of claims, has stated that adequacy “does not require that the
class representatives exhibit all the different types of possible
injuries.” This apparent concentration on the issue of damage is
misguided. While a class representative certainly should have
incurred the same type of damage as the other class members he seeks
to represent, the courts should focus equally on whether his damage
arises from the same facts and circumstances as those that cause
damage to the class.

This adequacy analysis naturally is closely aligned with the
analysis of common character and predominance of common issues,
and courts often have intermingled the concepts.”” Indeed, a finding
that common facts or law do not predominate almost inevitably will

Dep’t of Transp. & Dev., 690 So. 2d 114, 123-24 (La. Ct. App. Ist Cir. 1997); Thomas v.
Charles Schwab & Co., 683 So. 2d 734, 738 (La. Ct. App. 3d Cir. 1996); Dumont, 670 So. 2d
at 550; Lailhengue v. Mobil Oil Co., 657 So. 2d 542, 546-47 (La. Ct. App. 4th Cir. 1995);
Strong v. Bell South Communications, Inc., 643 So. 2d 319, 321-23 (La. Ct. App. 2d Cir.
1994); Atkins v. Harcross Chems., Inc., 638 So. 2d 302, 305-06 (La. Ct. App. 4th Cir. 1994);
Dumas v. Angus Chem. Co., 635 So. 2d 446, 450 (La. Ct. App. 2d Cir. 1994); Adams v. CSX
R.R., 615 So. 2d 476, 481-82 (La. Ct. App. 4th Cir. 1993); Livingston Parish Police Jury v.
Acadiana Shipyards, Inc., 598 So. 2d 1177, 1181 (La. Ct. App. Ist Cir. 1992); Ellis v.
Georgia-Pacific Corp., 550 So. 2d 1310, 1314-15 (La. Ct. App. Ist Cir. 1989).

92.  Acadiana Shipyards, 598 So. 2d at 1181; accord Billieson, 729 So. 2d at 155;
Carr v. GAF, Inc., 711 So. 2d 802, 805 (La. Ct. App. Ist Cir.), writ denied, 721 So. 2d 472
(La. 1998); Andry, 710 So. 2d at 1130; Lewis, 698 So. 2d at 1012; Cotton, 691 So. 2d at 769;
Boudreaux, 690 So. 2d at 123; Thomas, 683 So. 2d at 738; Dumont, 670 So. 2d at 550;
Strong, 643 So. 2d at 321; Atkins, 638 So. 2d at 305-06; Dumas, 635 So. 2d at 450-51;
Adams, 615 So. 2d at 481; see also Ellis, 550 So. 2d at 1315 (finding that the adequacy
requirement was satisfied because the claims represented a “cross-section of the types of
claims asserted”). Under the new articles, typicality is a separate prerequisite. See LA. CODE
Civ. PrOC. ANN. art. 591(A)(3) (West 1999).

93.  Andry, 710 So. 2d at 1131; see Billieson, 729 So. 2d at 157; Boudreaux, 690 So.
2d at 123-24; Dumas, 635 So. 2d at 451; Adams, 615 So. 2d at 481-82; Acadiana Shipyards,
598 So. 2d at 1181; Ellis, 550 So. 2d at 1314-15.

94.  Billieson, 729 So. 2d at 157.

95.  Other issues have been analyzed by some courts in the context of adequacy, while
those identical issues have been analyzed by other courts in the context of commonality. For
example, where a putative representative is subject to unique defenses not available against
the entire class, some courts have suggested that the issue is one of adequacy while other
courts have spoken in terms of commonality. Compare Dumont, 670 So. 2d at 550
(analyzing the issue under the adequacy requirement), with Acadiana Shipyards, 598 So. 2d
at 1182 (analyzing the issue under the common character requirement).
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result in a finding that the putative class representative is not “typical”
or adequate. Perhaps in no Louisiana case was this more clear than in
Strong v. Bell South Communications, Inc., in which five purported
class representatives asserted claims arising from their enrollment in a
contractual maintenance plan.*® The trial court carefully reviewed the
differing facts and circumstances regarding the enrollment of the
representatives and asked rhetorically: ““If there are this many
different sets of circumstances surrounding the enrollment of the five
. . . proposed class representatives, how can they even begin to purport
to adequately represent absent class members.””” Although the court
denied certification on the ground that the adequacy prerequisite had
not been met, it could just as easily have found that common issues of
fact and law did not predominate.”®

On occasion, trial courts have certified classes without
specifically ruling on the adequacy of the purported class
representatives.  Appellate courts have not found that failure to
mandate reversal or remand, declaring instead that the trial court
presumed the representatives to be adequate.”” Perhaps ruling that the
trial court implicitly found adequacy makes lack of remand more
palatable, but no presumption should obtain. The plaintiff bears the
burden of proving adequacy by submission of evidence; neither he nor
the court can rely on conclusory allegations.'® A court therefore must
specifically find adequacy based on sufficient evidence, not on
presumptions. Moreover, various putative class actions involving
environmental mass torts have been instituted with a multitude of
named plaintiffs; a court’s failure to rule specifically on the issue of
adequacy leaves unclear whether all of the many named plaintiffs are
to serve as class representatives, or whether only some of the plaintiffs
qualify as representatives and, if so, which ones.'” A specific ruling

96. 643 So. 2d at 320-22.

97. Id. at 322 (quoting the trial court’s reasons for judgment).

98. Compare id. (finding that the adequacy requirement was not satisfied), with
Banks v. New York Life Ins. Co., 737 So. 2d 1275, 1283 (La. 1999) (finding that common
character did not predominate because there was in effect “a myriad of individualized
complaints™), cert. denied, 120 S. Ct. 1168 (2000) (mem.).

99. See Boudreaux v. State, Dep’t of Transp. & Dev., 690 So. 2d 114, 123 n.8 (La. Ct.
App. Ist Cir. 1997); Atkins v. Harcross Chems., Inc., 638 So. 2d 302, 306 (La. Ct. App. 4th
Cir. 1994).

100. See, e.g., Carr v. GAF, Inc., 711 So. 2d 802, 806 (La. Ct. App. Ist Cir.), writ
denied, 721 So. 2d 472 (La. 1998); Cotton v. Gaylord Container, 691 So. 2d 760, 770-71 (La.
Ct. App. st Cir. 1997).

101. If all serve as representatives, the class action goals of efficiency and economy
will be ill-served. With hundreds or even thousands of representatives, the proceeding will
more closely resemble a mass action with its extensive discovery of numerous parties rather
than an action conducted through representatives.
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on adequacy is preferable to either a presumption or an implicit
finding.

Federal law has long maintained that adequacy encompasses not
only the class representatives, but counsel for the class as well.'”
Louisiana courts, however, appear rarely to consider the issue of
adequacy of counsel, thus far addressing it in only one reported
decision, Cotton v. Gaylord Container.!® In that case, the Louisiana
First Circuit Court of Appeal tied class counsel to the issue of
adequacy and declared: “Class counsel must be more than merely an
attorney admitted to practice before a particular court hearing the case;
he must have sufficient experience and training to satisfy the trial court
that he will be a strenuous advocate for the class.”® Adequacy of
counsel is critical to protecting the class, and it should be addressed
directly, not overlooked, by the court.

C. Class Definition

In determining whether an action is appropriate for class
treatment, a court must approve or formulate a definition of the class.
The definition is critical in identifying and binding class members:

A class definition provides the framework against which the court
can apply the statutory requirements in order to determine whether a
class action may be maintained. The definition of the class should
provide a sufficient basis upon which to determine the scope of the
class and the propriety of permitting plaintiffs to represent all or a part
of it. The requirement that there be a class capable of definition ensures
that the proposed class is not amorphous, vague or indeterminate. A
person should be able to determine readily if he or she is a member of
the class. This is essential in order for there to be res judicata effect to
any judgment that is rendered.'®®

The original Louisiana class action articles were silent as to the
necessary parameters of a class definition. Nonetheless, cases made
clear that the class must consist of a “definable group of claimants.”'%

102. See, eg., In re Joint E. & S. Dist. Asbestos Litig., 78 F.3d 764, 778 (2d Cir.
1996); Johnson v. Shreveport Garment Co., 422 F. Supp. 526, 534-35 (W.D. La. 1976), aff d,
577 F.2d 1132 (5th Cir. 1978).

103. 691 So. 2d at 770.

104. 1d. (citing Johnson, 422 F. Supp. at 535).

105. Clement v. Occidental Chem. Corp., 699 So. 2d 1110, 1114 (La. Ct. App. 5th Cir.
1997) (citations omitted).

106. See Spitzfaden v. Dow Corning Corp., 619 So. 2d 795, 798 (La. Ct. App. 4th Cir.
1993); accord Becnel v. United Gas Pipeline Co., 613 So. 2d 1155, 1159 (La. Ct. App. 5th
Cir. 1993); Farlough v. Smallwood, 524 So. 2d 201, 203 (La. Ct. App. 4th Cir. 1988). In
Graver v. Monsanto Co., 716 So. 2d 435 (La. Ct. App. 5th Cir. 1998), rev'd on other
grounds, 734 So. 2d 647 (La. 1999), the court of appeal held that a proposed class composed
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Class membership “may be based upon geographical subgroupings,
subgroupings by type of injury alleged, exposure, and other factors.”'”’
New article 591(A)(5) specifically provides that a class action
may be maintained only if the class is “defined objectively in terms of
ascertainable criteria, such that the court may determine the
constituency of the class for purposes of the conclusiveness of any
judgment that may be rendered in the case.”® It is similar to
recommendations found in the Manual for Complex Litigation: “Class
definition is of critical importance because it identifies the persons
(1) entitled to relief, (2) bound by a final judgment, and (3) entitled to
notice in a Rule 23(b)(3) action. It is therefore necessary to arrive at a
definition that is precise, objective, and presently ascertainable.”'®
Consequently, class membership cannot depend on subjective
factors such as personal preference or perception.'’® Indeed, if
subjective criteria were used, a class member may not realize he is
among those whose rights are being determined in absentia and, if the
class ultimately does not prevail on the merits, he may attempt to
wriggle out of the adverse judgment by asserting that he is not a
member of the class. Similarly, a defendant subject to an adverse
judgment may attempt to reduce the size of the class by claiming that
certain absentees are not encompassed within the subjective criteria.

v

D.  Common Character, Statutory Predominance, and Superiority

Prior to its amendment in 1997, former article 591(A) provided
for class certification when “the character of the right sought to be
enforced for or against the members of the class is . . . [clommon to all
members of the class.”''' This “common character” requirement has
been the primary battleground in class action cases before the

of “*individuals who . . . were exposed to noise levels in excess of 85 decibels on a regular
basis™ was too vague:

This class definition is vague and not self defining because it is not clear what
being “exposed to noise levels in excess of 85 decibels on a regular basis” means.
The class definition could potentially cover everyone who worked at the plant,
because they were exposed to loud noise, or to very few people who worked at the
plant, depending on how exposure on a “regular basis” is interpreted.

Id. at439 (quoting the class definition as certified by the trial court).

107. Clement, 699 So.2d at 1114.

108. LA. CopECiv. PROC. ANN. art. S91(A)(5) (West 1999).

109. MANUAL FOR COMPLEX LITIGATION, THIRD § 30.14, at 217 (1995).

110. This provision would not permit a class definition such as that approved in Scott
v. American Tobacco Co., 725 So. 2d 10, 11 (La. Ct. App. 4th Cir. 1998) (certifying the class
of persons “who desire” certain relief), writ denied, 731 So. 2d 189 (La. 1999).

111. LA. CopECiv. PROC. ANN. 591(A) (West 1960) (amended 1997).

HeinOnline --- 74 Tul. L. Rev. 2064 (1999-2000)|




2000] LOUISIANA CLASS ACTIONS 2065

Louisiana Supreme Court.''? As described by the court, the objective
of the common character analysis was “to identify the cases where a
class action promises important advantages of economy of effort and
uniformity of result,” without sacrificing fairness to all parties or
thwarting substantive law.'® To determine whether a common
character existed, the Louisiana Supreme Court stated that a
multiplicity of factors were to be considered: “Non-exhaustive lists of
some of the factors, which may appear in any given case with varying
degrees of intensity, are set forth by Federal Rule 23(b) and the
Uniform Class Actions Act ....”"""* Theoretically, the analysis
required both that common issues predominate over individual ones
and that the class action device be superior to any other available
procedural vehicle."” Determining superiority was said to require

112. See Banks v. New York Life Ins. Co., 737 So. 2d 1275, 1280-83 (La. 1999), cert.
denied, 120 S. Ct. 1168 (2000) (mem.); Ford v. Murphy Oil U.S.A., Inc., 703 So. 2d 542,
546-51 (La.), reh’g granted in part per curiam, 710 So. 2d 235 (La. 1997); McCastle v.
Rollins Envtl. Servs. of La., Inc., 456 So. 2d 612, 616-21 (La. 1984); State ex rel. Guste v.
General Motors Corp., 370 So. 2d 477, 480-82 (La. 1978); Stevens v. Board of Trustees of
Police Pension Fund, 309 So. 2d 144, 150-53 (La. 1975); see aiso Bernard v. Thigpen Constr.
Co., 702 So. 2d 1387, 1387 (La. 1997) (stating that when individual issues of causation and
liability predominate, class certification is inappropriate). That the supreme court has
grappled internally with this issue is evident from the fact that Banks and Guste, two of the
court’s five major decisions, have been on rehearing. See Banks, 737 So. 2d at 12757 Guste,
370 So. 2d at 477. )

113. McCastle, 456 So. 2d at 616; accord Banks, 737 So. 2d at 1280; Guste, 370 So.
2d at 488; Srevens, 309 So. 2d at 151; Chamberlain v. Belle of Orleans, 731 So. 2d 1033,
1035 (La. Ct. App. 4th Cir.), writ denied, 746 So. 2d 605 (La. 1999); Louisiana Seafood
Management Council v. Louisiana Wildlife & Fisheries Comm’n, 719 So. 2d 119, 122 n.3
(La. Ct. App. Ist Cir. 1998), writ denied, 736 So. 2d 832 (La.), and cert. denied, 120 S. Ct.
166 (1999) (mem.); Eastin v. Entergy Corp., 710 So. 2d 835, 840 (La. Ct. App. 5th Cir.
1998); Clement, 699 So. 2d at 1113; Pulver v. 1st Lake Properties, Inc., 681 So. 2d 965, 968
(La. Ct. App. 5th Cir. 1996); Richardson v. American Cyanamid Co., 672 So. 2d 1161, 1165
(La. Ct. App. Sth Cir. 1996); McGee v. Shell Oil Co., 659 So. 2d 812, 814 (La. Ct. App. 5th
Cir. 1995); Elliott v. State, 619 So. 2d 137, 139 (La. Ct. App. Ist Cir. 1993); Becnel v. United
Gas Pipeline Co., 613 So. 2d 1155, 1158 (La. Ct. App. 5th Cir. 1993); Rivera v. United Gas
Pipeline Co., 613 So. 2d 1152, 1154 (La. Ct. App. 5th Cir. 1993); Ellis v. Georgia-Pacific
Corp., 550 So. 2d 1310, 1315 (La. Ct. App. Ist Cir. 1989); Casse v. Sumrall, 547 So. 2d
1381, 1384 (La. Ct. App. Ist Cir. 1989); Terrebonne Bank & Trust Co. v. Lacombe, 510 So.
2d 78, 81 (La. Ct. App. Ist Cir. 1987); Brown v. New Orleans Pub. Serv., Inc., 506 So. 2d
621,622 (La. Ct. App. 4th Cir. 1987).

114. MecCastle, 456 So. 2d at 617 (footnote omitted); accord Ford, 703 So. 2d at 546-
47.

115. See Banks, 737 So. 2d at 1280; McCastle, 456 So. 2d at 616; Guste, 370 So. 2d at
488; Stevens, 309 So. 2d at 151; Chamberlain, 731 So. 2d at 1035; Louisiana Seafood
Management Council, 719 So. 2d at 122 n.3; Eastin, 710 So. 2d at 840; Clement, 699 So. 2d
at 1113; Pulver, 681 So. 2d at 968; Richardson, 672 So. 2d at 1165; McGee, 659 So. 2d at
814; Elliott, 619 So. 2d at 139; Becnel, 613 So. 2d at 1158; Rivera, 613 So. 2d at 1154; Ellis,
550 So. 2d at 1315; Casse, 547 So. 2d at 1384; Lacombe, 510 So. 2d at 81; Brown, 506 So.
2d at 622.
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consideration of “the difficulties likely to be encountered in the
management of a class action.”'’® .

1. Predominance

Although common character did not mandate the existence of
identical facts among all class members,'"” it required more than the
mere existence of a question of fact or law common to all members.'*®
The courts noted that questions of law or fact that are common to all
class members must predominate over those questions affecting only
individual members.'"”” Moreover, the Louisiana Supreme Court
admonished that lower courts must “actively inquire into every aspect
of the case and should not hesitate to require showings beyond the
pleadings.”'*

In practice, however, courts often failed to consider various
aspects of a case, particularly the elements of the plaintiffs’ causes of
action, variations among and within state laws, and the defendant’s
affirmative defenses.'”' Instead, they sometimes chose a more general
approach that focused on the defendant rather than on the impact of
the defendant’s actions on class members, or on precisely what issues

176.  Guste, 370 So. 2d at 490 (internal quotations omitted).

119. See, e.g., Bergeron v. AVCO Fin. Servs., 468 So. 2d 1250, 1253 (La. Ct. App. 4th
Cir. 1985).

118. See Stevens, 309 So. 2d at 150; Chamberlain, 731 So. 2d at 1035; Kirkham v.
American Liberty Life Ins. Co., 717 So. 2d 1226, 1229 (La. Ct. App. 2d Cir. 1998); White v.
General Motors Corp., 718 So. 2d 480, 489 (La. Ct. App. 1st Cir.), writ denied, 729 So. 2d
590 (La. 1998); Eubanks v. Bayou D’Arbonne Lake Watershed Dist., 649 So. 2d 120, 122
(La. Ct. App. 2d Cir.), rev’d without opinion, 653 So. 2d 578 (La. 1995); Brown, 506 So. 2d
at 622; Millet v. Rollins Envtl. Servs. of La., Inc., 428 So. 2d 1075, 1077 (La. Ct. App. Ist
Cir. 1983),; Pillow v. Board of Comm’rs for the Fifth La. Levee Dist., 369 So. 2d 1172, 1175
(La. Ct. App. 2d Cir. 1979).

119. See Guste, 370 So. 2d at 489; Billieson v. City of New Orleans, 729 So. 2d 146,
153-57 (La. Ct. App. 4th Cir.), writ denied, 749 So. 2d 644 (La. 1999); Kirkham, 717 So. 2d
at 1229; White, 718 So. 2d at 489; Eastin, 710 So. 2d at 840; Carr v. GAF, Inc., 711 So. 2d
802, 805 (La. Ct. App. Ist Cir), writ denied, 721 So. 2d 472 (La. 1998); Andry v. Murphy
Oil, US.A,, Inc., 710 So. 2d 1126, 1131 (La. Ct. App. 4th Cir.), writ denied, 720 So. 2d 1213
(La. 1998); Apolinar v. Professional Constr. Servs., Inc., 694 So. 2d 537, 541 (La. Ct. App.
4th Cir.), rev'd without opinion, 701 So. 2d 964 (La. 1997); Cotton v. Gaylord Container, 691
So. 2d 760, 771 (La. Ct. App. st Cir. 1997); Boudreaux v. State, Dep’t of Transp. & Dev.,
690 So. 2d 114, 120 (La. Ct. App. 1st Cir. 1997); Eubanks, 649 So. 2d at 122; Becnel, 613
So. 2d at 1158; Rivera, 613 So. 2d at 1154; Livingston Parish Police Jury v. Acadiana
Shipyards, Inc., 598 So. 2d 1177, 1181-82 (La. Ct. App. 1st Cir. 1992); Brown, 506 So. 2d at
622; State ex rel. Trice v. Bamnett, 194 So. 2d 452, 454 (La. Ct. App. st Cir. 1966).

120. McCastle, 456 So. 2d at 618 (citing Stevens, 309 So. 2d at 152).

121. Contributing to the problem was the instruction of the supreme court that “if there
is to be an error made, it should be in favor and not against the maintenance of the class
action.” /d. at 620. Rather than utilizing this presumption only in close cases, courts appear
sometimes to have used it in place of rigorous scrutiny. See infra text accompanying notes
176-177.
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could be representatively resolved to establish liability. This approach
essentially adopted only the plaintiff’s viewpoint of the litigation,
which favored certification, for such an approach did not consider
causation, reliance, or the other issues that could mandate individual
review.'?

However, in 1997 in Ford v. Murphy Oil U.S.A., Inc.,'” and in
1999 in Banks v. New York Life Insurance Co.,’** the Louisiana
Supreme Court refocused judicial attention on all aspects of a putative
class case and applied many of the concepts often only espoused.
Although decided under the former class action articles, Ford and
Banks are substantially consistent with the requirements of the new
law.

Under the new articles, “common character” is replaced by the
express requirement adopted from Federal Rule of Civil Procedure
23(b)(3) that common issues predominate and that the class action be
the superior procedural vehicle.'” To determine predominance, the
elements of each alleged cause of action should be considered.'*
Viewing each element separately compels a court to determine
whether the substantive issues of law are common to all class
members and whether those issues can be resolved by common
classwide facts. In other words, a court must decide whether the
elements of a claim can be established by “representative’ proofs, or
whether they require individual proofs. Where “questions when
answered as to one class member are not answered as to all” and the
merits of each class member’s claim “will turn on the particular facts
and circumstances involved” in his individual situation, common
issues do not predominate.'”’

Attention to the elements of a putative class’s cause of action
renders certain types of claims suspect for class treatment. Claims
requiring proof of reliance, such as fraud claims, ordinarily should not
be certified,'”® for proof of reliance by a class representative will not
prove reliance by any other class member.'?

122. See, e.g., Scott v. American Tobacco Co., 725 So. 2d 10, 11-18 (La. Ct. App. 4th
Cir. 1998), writ denied, 731 So. 2d 189 (La. 1999).

123. 703 So. 2d 542, 544-51 (La. 1997).

124, 737 So. 2d 1275, 1280-84 (La. 1999), cert. denied, 120 S. Ct. 1168 (2000)
(mem.).

125. See La. CoDE Civ. PROC. ANN. art. 591(B)(3) (West 1999).

126. See Pillow v. Board of Comm’rs for the Fifth La. Levee Dist., 369 So. 2d 1172,
1176-77 (La. Ct. App. 2d Cir. 1979).

127. Brown v. New Orleans Pub. Serv., Inc., 506 So. 2d 621, 623 (La. Ct. App. 4th
Cir. 1987); accord Banks, 737 So. 2d at 1282-83; Ford, 703 So. 2d at 548-51.

128. See Banks, 737 So. 2d at 1281-82; Kirkham v. American Liberty Life Ins. Co.,
717 So. 2d 1226, 1229-30 (La. Ct. App. 2d Cir. 1998); see also Andrews v. AT&T Co., 95
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Similarly, claims involving oral statements that could have been
different to different class members, such as many misrepresentation
or face-to-face sales practice claims, are inappropriate for
certification.”®® Only if all statements can be shown to be substantively
identical—perhaps, for example, through the unwavering use of a
sales script—might certification be permissible. Even then, however,
evidence that some class members received slightly varying or
additional statements, including written documents that might
contradict the oral script, could be catise to deny certification.

The element of causation also militates against certification.””! In
an action arising out of a single-event mass tort, such as an airplane
crash, the causal link between the defendant’s conduct and the
plaintiffs’ injuries is the same for all class members, and the issue of
causation may not be an obstacle to class treatment.*> Where,

F.3d 1014, 1025 (11th Cir. 1996) (rejecting certification because “the plaintiffs Twill] still
have to show, on an individual basis, that they relied on the misrepresentations*); Castano v.
American Tobacco Co., 84 E3d 734, 735 (5th Cir. 1996) (“[A] fraud class action cannot be
certified when individual reliance will be an issue.”); Young v. Ray Brandt Dodge, Inc., 176
F.R.D. 230, 233-34 (E.D. La. 1997) (stating that fraud cases are “counterintuitive” to Rule
23(b)(3)). In Basic Inc. v. Levinson, 485 U.S. 224, 242 (1988), a federal case in which
existed a presumption of reliance under the securities laws, the United States Supreme Court
noted: “Requiring proof of individualized reliance from each member of the proposed
plaintiff class effectively would have prevented respondents from proceeding with a class
action, since individual issues then would have overwhelmed the common ones.” Unlike the
federal securities laws, Louisiana law recognizes no presumption of reliance. See, e.g., Silver
v. Nelson, 610 F. Supp. 505, 517 (E.D. La. 1985) (stating that in Louisiana, “[fJraud is never
presumed”); Probst v. Di Giovani, 232 La. 811, 822, 95 So. 2d 321, 325 (1957) (same); Bass
v. Coupel, 671 So. 2d 344, 353 (La. Ct. App. ist Cir. 1995) (same).

129. See Banks, 737 So. 2d at 1281-82; Ford, 703 So. 2d at 549.

130. See Banks, 737 So. 2d at 1281-82; Kirkham, 717 So. 2d at 1229-30; see also
Retired Chicago Police Ass’n v. City of Chicago, 7 F.3d 584, 597 n.17 (7th Cir. 1993)
(stating that oral, as opposed to written, communications are inappropriate for class
certification); Darms v. McCulloch Oil Corp., 720 F.2d 490, 493 (8th Cir. 1983) (same);
Simon v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 482 F.2d 880, 882 (5th Cir. 1973)
(same); McMerty v. Burtness, 72 F.R.D. 450, 455 (D. Minn. 1976) (same); In re Scientific
Control Corp. Sec. Litig., 71 FR.D. 491, 500 (S.D.N.Y. 1976) (same).

131. See Banks, 737 So. 2d at 1282-83. Injury-in-fact also may militate against
certification. Virtually every cause of action requires that a plaintiff prove he suffered injury;
although proving different amounts of clasé member damages may not hinder certification,
“classes rarely are certified if the fact of damage is a difficult individual issue.” Pendleton v.
Trans Union Sys. Corp., 76 FR.D. 192, 195 (E.D. Pa. 1977). The Louisiana Supreme Court
agrees. See Banks, 737 So. 2d at 1282-83. .

132. See Livingston Parish Police Jury v. Acadiana Shipyards, Inc., 598 So. 2d 1177,
1182-84 (La. Ct. App. 1st Cir. 1992). The court in Livingston Parish Police Jury v. lllinois
Central Gulf Railroad, 432 So. 2d 1027, 1034 (La. Ct. App. 1st Cir. 1983), was so convinced
a single-event mass tort was appropriate for class certification, it stated: “To declare that the
mass tort situation is not a proper situation for the class action is to eviscerate the action. We
will have none of it!” In Lailhengue v. Mobil Oil Co., 657 So. 2d 542, 548 (La. Ct. App. 4th
Cir. 1995), and Adams v. CSX Railroads, 615 So. 2d 476, 483 (La. Ct. App. 4th Cir. 1993),
the courts implied that individual issues of causation would not preclude class treatment.. The
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however, the cause of injuries may differ even if the defendant’s
conduct as to each class member is identical, certification is
inappropriate.’®® This possibility of differing causation often arises in
employment discrimination matters,”** in commercial cases,” and in
environmental proceedings where the actions of the defendant
occurred throughout an extended period of time. "¢

In Ford v. Murphy Oil US.A., Inc., a putative class action on
behalf of thousands of persons residing near specific petrochemical
plants sought to recover damages allegedly arising from emissions
occurring throughout an eight-year period.””” The Louisiana Supreme
Court reversed class certification that was granted by the lower courts.
On the issue of causation, the court noted:

[Flar from offering the same facts, each class member will necessarily
have to offer different facts to establish that certain defendants’
emissions, either individually or in combination, caused them specific
damages on yet unspecified dates (which dates may run into the
hundreds or even thousands). The causation issue is even more
complicated considering the widely divergent types of personal,
property and business damages claimed and considering each plaintiffs’
unique habits, exposures, length of exposures, medications, medical
conditions, employment, and location of residence or business. ... As
aptly stated by Judge Schott in his dissent [in the appellate court
decision], “[o]ne plaintiff cannot prove individual causation and

courts found, however, that causation was common for all class members and that individual
issues of causation did not exist. See Lailhengue, 657 So. 2d at 548; Adams, 615 So. 2d at
483.

133. See Banks, 737 So. 2d at 1282-83; Bernard v. Thigpen Constr. Co., 702 So. 2d
1387, 1387 (La. 1997); Ford, 703 So. 2d at 548-49; Eastin v. Entergy Corp., 710 So. 2d 835,
840-41 (La. Ct. App. 5th Cir. 1998); Brown v. New Orleans Pub. Serv., Inc., 506 So. 2d 621,
623-24 (La. Ct. App. 4th Cir. 1987); see also Alabama v. Blue Bird Body Co., 573 F.2d 309,
327 (5th Cir. 1978) (stating that “‘impact’ is a question unique to each particular plaintiff’’).
In Atkins v. Harcross Chemicals, Inc., 638 So. 2d 302, 304-06 (La. Ct. App. 4th Cir. 1994),
the court noted that causation was but one factor to consider in the predominance analysis
and that differing causes would not prevent certification. In so holding, the court failed to
recognize that individual issues of causation would destroy basic commonality and prohibit
trial by representative proofs. The individual issue of causation in a long-term environmental
tort case such as Arkins is critical and would overwhelm common issues.

134. See, e.g., Eastin, 710 So. 2d at 839.

135. See, e.g., Banks, 737 So. 2d at 1280-83; Kirkham, 717 So. 2d at 1227-28.

136. Following the lead of McCastle v. Rollins Environmental Services of Louisiana,
Inc., 456 So. 2d 612 (La. 1984), Louisiana courts have certified environmental actions,
including those based on long-term exposure. See, e.g., Atkins, 638 So. 2d at 303-05;
Acadiana Shipyards, 598 So. 2d at 1180. Individual issues, including causation, generally
render such long-term exposure cases inappropriate for class treatment. Perhaps the
Louisiana Supreme Court’s decision in Ford v. Murphy Oil U.S.A., Inc., 703 So. 2d 542 (La.),
reh’g granted in part per curiam, 710 So. 2d 235 (La. 1997), together with the new class
action articles, will result in rejection of such cases as class actions.

137. 703 So. 2d at 543.
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individual damage based on the exposure of another plaintiff to a
particular emission.”*®

Banks v. New York Life Insurance Co., a suit asserting fraud and
deceptive sales practices, was instituted on behalf of hundreds of
Louisiana residents who had purchased permanent life insurance
policies from the defendant”® In refusing class certification, the
Louisiana Supreme Court focused first on the issue of oral statements
and reliance:

First, we recognize the essence of plaintiffs’ claims are fraud and
negligent misrepresentation causes of action committed by New York
Life and its agents. ... A fraud class action cannot be certified when
individual reliance will be an issue.... In determining whether
fraudulent or negligent misrepresentations have occurred, the
circumstances surrounding each purchase by each policyholder must be
examined to determine whether the purchaser relied on representations
made either in written documents or by a particular agent and if so,
whether the representations affected the circumstances of each sale.

The misrepresentations in this case were allegedly written in the
illustrations and based upon oral statements by the individual insurance
agents.... We find that the trial court would be required to scrutinize
each plaintiff’s case individually to determine whether the oral
representations were at odds with the written disclosures and analyze
wheﬂl'lﬁ)r plaintiffs relied upon oral statements, written materials or
both.

The court then turned its attention to the issue of causation:

The next issues that plaintiffs must prove on a class-wide basis are
causation and injury-in-fact. In a tort action, plaintiff bears the burden
of proving by a preponderance of the evidence both the injury and a
causal connection between the injury and the tort. Again, when
individualized questions of causation and injury predominate over
common issues then class certification is inappropriate.... We
conclude in the instant case that causation and injury-in-fact will be
difficult if not impossible to prove on a class-wide basis since each
member of the class must prove that the alleged fraud or
?iiflrfgresentaﬁon and not some other cause resulted in an injury to

138. Id. at 548-49 (alteration in original) (quoting Ford v. Murphy Qil U.S.A., 681 So.
2d 401, 411 (La. Ct. App. 4th Cir. 1996) (Schott, J., dissenting), aff 'd in part and rev'd in
part, 703 So.2d 542 (La.), reh’g granted in part per curiam, 710 So. 2d 235 (La. 1997)).

139. 737 So. 2d at 1277-79.

140. Id. at 1281-83 (citations omitted) (footnote omitted).

141. Id. (citations omitted).
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Where class allegations encompass actions or events outside
Louisiana, courts also should consider variations in state law. This
issue often arises in the context of a nationwide class, in which class
membership is spread across the country and a defendant’s actions are
alleged to have affected all class members, wherever located.'? Yet it
also can arise when the class consists only of current Louisiana
residents, if some of those residents may have been exposed to the
defendant’s actions outside the state. In either case, the acts
complained of or the effects of those actions may have occurred in
different states and may be impacted differently by different laws. For
example, in a nationwide class action based on product liability claims,
a court confronted with certification must consider the various product
liability laws of all relevant states; if those laws do not implicate the
same requirements for liability, common issues may not predominate
and certification would be inappropriate.'® Similarly, if the class is
restricted to Louisiana residents but evidence of substantial exposure
to the allegedly harmful product outside Louisiana is shown, the court
should consider possible applicability of the laws of states other than
Louisiana and the differences between the laws of Louisiana and those
of those other states.'*

Courts determining certification also should consider applicable
affirmative defenses and whether those defenses must be established
individually.”®  For example, prescription, which generally
commences to run only when the plaintiff knew or should have known

142. See, e.g., Vardaman v. Airosol Co., 722 So. 2d 985, 986-87 (La. 1998) (per
curiam); White v. General Motors Corp., 718 So. 2d 480, 490-91 (La. Ct. App. 1st Cir.), writ
denied, 729 So. 2d 590 (La. 1998); Carr v. GAF, Inc., 711 So. 2d 802, 807 (La. Ct. App. Ist
Cir.), writ denied, 721 So. 2d 472 (La. 1998); Thomas v. Charles Schwab & Co., 683 So. 2d
734,736 (La. Ct. App. 3d Cir. 1996); Compass v. Pan Am. Life Ins. Co., 443 So. 2d 720, 722
(La. Ct. App. 4th Cir. 1983).

143. See, e.g., Castano v. American Tobacco Co., 84 F.3d 734, 741 (5th Cir. 1996);
GAF, 711 So. 2d at 807; Compass, 443 So. 2d at 722.

144. Manageability and superiority are also implicated by variations in state law. See,
e.g., Castano, 84 F.3d at 741-44.

145. See, e.g., Banks, 737 So. 2d at 1283; Eubanks v. Bayou D’Arbonne Lake
Watershed Dist., 649 So. 2d 120, 123 (La. Ct. App. 2d Cir.), rev'd without opinion, 653 So.
2d 578 (La. 1995); Stoute v. Wagner & Brown, 637 So. 2d 1199, 1200 (La. Ct. App. 1st Cir.
1994); Brown v. New Orleans Pub. Serv., Inc., 506 So. 2d 621, 623 (La. Ct. App. 4th Cir.
1987); Compass, 443 So. 2d at 722-23. Several cases have noted that when affirmative
defenses are not applicable, or are conjectural, they do not serve to obstruct certification. See,
e.g., McCastle v. Rollins Envtl. Servs. of La., Inc., 456 So. 2d 612, 620 (La. 1984); State ex
rel. Guste v. General Motors Corp., 370 So. 2d 477, 489 (La. 1978); Williams v. State, 350
So. 2d 131, 135 (La. 1977); Dumont v. Charles Schwab & Co., 670 So. 2d 548, 530-31 (La.
Ct. App. 4th Cir. 1996); Dumas v. Angus Chem. Co., 635 So. 2d 446, 451 (La. Ct. App. 2d
Cir. 1994); see also Millet v. Rollins Envtl. Servs. of La,, Inc., 428 So. 2d 1075, 1078 (La. Ct.
App. 1st Cir. 1983).
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of the facts giving rise to his complaint,'*® may have to be determined
separately for each class member.'¥ Comparative fault or, if
applicable, contributory negligence and assumption of risk, require
individual assessment.'*® At the same time, a court must be mindful
not to allow a defendant to overstate the existence of affirmative
defenses.'®

That the new class action articles require such careful analysis is
reflected in the legislative instruction that “[c]ertification shall not be
for the purpose of adjudicating claims or defenses dependent for their
resolution on proof individual to a member of the class.”™*® Nor can
issues requiring individual analysis, including causation and reliance,
be tried on a classwide basis:

[TThe court may not order the class-wide trial of issues dependent for
their resolution on proof individual to a member of the class, including
but not limited to the causation of the member’s injuries, the amount of
the member’s special or general damages, the individual knowledge or
reliance of the member, or the applicability to the member of individual
claims or defenses.'*!

Courts stymied by this restriction may be tempted to carve away
individual issues until only common issues remain. This attempt at
reduction until common issues predominate has been rejected by
federal courts applying Federal Rule 23:

Severing the defendants’ conduct from reliance under rule 23(c)(4)
does not save the class action. A district court cannot manufacture
predominance through the nimble use of subdivision (c)(4). The proper
interpretation of the interaction between subdivisions (b)(3) and (c)(4)
is that a cause of action, as a whole, must satisfy the predominance
requirement of (b)(3) and that (c)(4) is a housekeeping rule that allows
courts to sever the common issues for a class trial. Reading rule
23(c)(4) as allowing a court to sever issues until the remaining common

146. See LA. CoDE Clv. PROC. ANN. arts. 3492, 3495 (West 1999); see also Cartwright
v. Chrysler Corp., 255 La. 597, 603-04, 232 So. 2d 285, 287 (1970) (stating that prescription
begins to run upon notice of facts sufficient to excite inquiry).

147. See Banks, 737 So. 2d at 1283.

148. See id.; Brown, 506 So. 2d at 623. “Comparative negligence, by definition,
requires a comparison between the defendant’s and the plaintiff’s conduct.” Castano, 84 F.3d
at 751. Louisiana law is clear that a trier of fact must consider “‘the nature of the conduct of
each party at fault,”” and that “[t]his allocation of shares of negligence . . . is not an easy task
for the factfinder.” Watson v. State Farm Fire & Cas. Ins. Co., 469 So. 2d 967, 971, 974 (La.
1985). A court further must take into account each party’s “age, intelligence and
experience,” all of which invoke individual issues. See Killough v. Bituminous Cas. Corp.,
674 So. 2d 1091, 1098 (La. Ct. App. 2d Cir. 1996).

149. See Dumont, 670 So. 2d at 550.

150. La. CopeCiv. PROC. ANN. art. 591(C) (West 1999).

151. Id. art. 592(E)(5).

HeinOnline --- 74 Tul. L. Rev. 2072 (1999-2000)|




2000] LOUISIANA CLASS ACTIONS 2073

issue predominates over the remaining individual issues would
eviscerate the predominance requirement of rule 23(b)(3); the result
would be automatic certification in every case where there is a common
issue, a result that could not have been intended.'*

In its 1997 revisions, the Louisiana Legislature expressly adopted the
provisions of Rule 23(c)(4), and the same result should obtain."*

2.  Superiority and Manageability

Under the old law, the Louisiana Supreme Court directed courts
confronted with manageability problems to “take into account how the
problems may be ameliorated by the use of” article 593.1(C)."** That
article authorized a court to “adopt a plan for the management of the
class action litigation, which may include provisions for subdivision of
the action or separation of the issues therein raised.””*® The plan could
“provide for separate trials of separate issues,” which could “be heard
before the same or another jury as the court may direct.”"*® The article
specifically permitted separate trials for the issue of “[1]iability for all
damages,” for the determination and assessment of damages common
to the class, and for the determination and assessment of individual
damages."’

152. Castano, 84 F.3d at 745 n.21 (citations omitted).

153. See LA. CODE Civ. PROC. ANN. art. 592(D).

154. McCastle v. Rollins Envtl. Servs. of La., Inc., 456 So. 2d 612, 621 (La. 1984).

155. LA. CopE Civ. Proc. ANN. art. 593.1(C) (West 1960) (repealed 1997). That
portion of the article stated:

After determining that the pending action is appropriate for litigation as a
class action, the court may, on its own motion or on the motion or recommendation
of any party, adopt 2 plan for the management of the class action litigation, which
may include provisions for subdivision of the action or separation of the issues
therein raised, to which these rules of procedure shall be applicable as though each
were a separate action. The management plan may provide for separate trials of
separate issues and, if jury trial has been requested and is otherwise permissible,
each separate trial may be heard before the same or another jury as the court may
direct in the interest of justice. The management plan may provide for separate
trials of the following issues in the order herein set forth:

(1) Liability for all damages.

(2) Determination of any item of damage common to the class and the
basis for assessment thereof.

(3) Assessment of common damages on the basis determined in
(2) above or on such basis as may be appropriate in the absence of any prior
determination of the basis thereof.

(4) Determination and assessment of individual damages not common to
the class, either in one trial or in a series of trials involving one or more members
of the class.

Id. (repealed 1997).
156. Id. (repealed 1997).
157. Id. art. 593.1(C)(1)-(4) (repealed 1997).
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Article 593.1, however, was not intended as legislative
permission to a court to divvy up essential elements of a liability case
for separate trials. Instead, article 593.1 was intended merely to
provide a trial court with flexibility, permitting bifurcation of liability
and damages and the conduct of each phase before a separate jury,
without the consent of all parties as required in ordinary cases.'”®
Moreover, while the initial language of article 593.1(C) spoke in broad
terms of “separate trials for separate issues,” the specific terminology
used in the article’s authorization appeared to restrict separation to a
single trial on liability, followed by one or more trials on damages.'”
In essence, article 593.1(C) permitted a court, without consent, to
bifurcate liability and damages for trial of a class action, but it did not
authorize a court to “polyfurcate” a cause of action into its various
elements for separate trial of each element.

Some Louisiana courts nonetheless indicated a willingness to
polyfurcate,'®® but- the better reasoned opinions restricted article
593.1(C) to permitting only a bifurcation of total liability and
damages.'"' In the seminal case of Brown v. New Orleans Public
Service, Inc., the court, refusing to certify claims because of the need
for individual proof of causation, discussed judicial management
pursuant to article 593.1(C):

158. Atticle 1562, applicable in ordinary cases, provides that “with the consent of all
parties, separate trials on the issues of liability and damages” may be conducted and that
different juries may be used for the liability and damage phase, but again only if all parties
consent. Id. art. 1562 (West 1999). Article 593.1(C) made class actions an exception to the
ordinary-rules and granted a class action trial court the ability to bifurcate without consent of
all parties. See id. art. 593.1(C) (West 1960) (repealed 1997); Billieson v. City of New
Orleans, 729 So. 2d 146, 165 (La. Ct. App. 4th Cir.), writ denied, 749 So. 2d 644 (La. 1999);
Boudreaux v. State, Dep’t of Transp. & Dev., 690 So. 2d 114, 122 (La. Ct. App. Ist Cir.
1997); Lailhengue v. Mobil Qil Co., 657 So. 2d 542, 548 (La. Ct. App. 4th Cir. 1995); Atkins
v. Harcross Chems., Inc., 638 So. 2d 302, 303-06 (La. Ct. App. 4th Cir. 1994); Dumas v.
Angus Chem. Co., 635 So. 2d 446, 450 (La. Ct. App. 2d Cir. 1994).

159. See LA. CopE Civ. PROC. ANN. art. 593.1(C) (repealed 1997). This conclusion is
supported by the corresponding concept in article 1562, which is couched in terms of one
trial for overall liability and a separate trial for damages. See id. art. 1562 (West 1999).

160. See, e.g., McCastle v. Rollins Envtl. Servs. of La., Inc., 456 So. 2d 612, 621 (La.
1984); Scott v. American Tobacco Co., 725 So. 2d 10, 11-13 (La. Ct. App. 4th Cir. 1998),
writ denied, 731 So. 2d 189 (La. 1999); Lailhengue, 657 So. 2d at 546-49; Atkins, 638 So. 2d
at 306; Spitzfaden v. Dow Coming Corp., 619 So. 2d 795, 797-99 (La. Ct. App. 4th Cir.
1993). ‘

161. See, e.g., Banks v. New York Life Ins. Co., 737 So. 2d 1275, 1281-83 (La. 1999),
cert. denied, 120 S. Ct. 1168 (2000) (mem.); Ford v. Murphy Oil U.S.A., Inc., 703 So. 2d
542, 545 (La.), reh’g granted in part per curiam, 710 So. 2d 235 (La. 1997); Eubanks v.
Bayou D’Arbonne Lake Watershed Dist., 649 So. 2d 120, 121-23 (La. Ct. App. 2d Cir.),
rev'd without opinion, 653 So. 2d 578 (La. 1995); Stoute v. Wagner & Brown, 637 So. 2d
1199, 1200 (La. Ct. App. 1st Cir. 1994).
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We recognize that, in order to facilitate management of class litigation,
Article 593.1 provides for a plan of management which may include
separate frials of distinct issues. Nevertheless, even were a class action
otherwise appropriate in this case, Article 593.1 would not ease the
problems of management which are presented by the individual
questions of causation. The Article expressly authorizes trial of the
issues of determination and assessment of damages after the issue of
liability has been established in a separate trial. Tort liability, however,
encompasses both fault and causation, and Article 593.1 does not allow
trial on fault alone, separate from the question of causation. We do not
believe the issues which may be tried separately under Article 593.1
should be further broken down to accommodate the management
problems which would be encountered in litigating this suit as a class
action. Fault and causation as elements of liability are too closely
interrelated to be tried separately, and sound policy reasons dictate that
a defendant should not be subjected to a determination of his fault
before the court even considers whether that fault caused the plaintiffs’
damages.

In sum, it is apparent that this litigation, if it were to proceed as a
class action, would quickly disintegrate into an unmanageable
multitude of small suits with individual issues and evidence, violating
the policy of judicial efficiency which the class action is designed to
serve.'®?

Brown was one of the few Louisiana cases that devoted
substantive attention under the prior law to the issue of
manageability.'® Most courts generally recited their ability to
formulate management plans, but did not give due consideration to
those plans or to their impact on the propriety of class treatment.'®
‘When manageability was specifically discussed, it usually was in the
context of more perfunctory matters, such as the accessibility of
witnesses.'®®

The concept of manageability, however, demands far more than
such cursory analysis. It requires consideration of the manner in

162. 506 So. 2d 621, 624 (La. Ct. App. 4th Cir. 1987).

163. Cf. Saden v. Kirby, 660 So. 2d 423, 427-31 (La. 1995) (adjudicating trial of all
liability issues without addressing the issue of manageability).

164. See, e.g., Billieson v. City of New Orleans, 729 So. 2d 146, 165 (La. Ct. App. 4th
Cir.), writ denied, 749 So. 2d 644 (La. 1999); Lewis v. Texaco Exploration & Prod. Co., 698
So. 2d 1001, 1016 (La. Ct. App. Ist Cir. 1997); Boudreaux v. State, Dep’t of Transp. & Dev.,
690 So. 2d 114, 122 (La. Ct. App. 1st Cir. 1997); Lailhengue, 657 So. 2d at 548; Dumas v.
Angus Chem. Co., 635 So. 2d 446, 450 (La. Ct. App. 2d Cir. 1994); Adams v. CSX R.R,, 615
So. 2d 476, 483 (La. Ct. App. 4th Cir. 1993); Rivera v. United Gas Pipeline Co., 613 So. 2d
1152, 1155 (La. Ct. App. 5th Cir. 1993); Ellis v. Georgia-Pacific Corp., 550 So. 2d 1310,
1317-18 (La. Ct. App. 1st Cir. 1989).

165. See, e.g., McCastle v. Rollins Envtl. Servs. of La,, Inc., 456 So. 2d 612, 620 (La.
1984); Williams v. State, 350 So. 2d 131, 136 (La. 1977).
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which the action is to be tried: whether resolution will require single
or multiple trial phases and single or multiple juries and whether
representative rather than individual proofs can be used.'® Proper
consideration of manageability can confirm the propriety of class
certification by showing that the issues are overwhelmingly common
and can be ftried as a class through representative proofs.
Alternatively, if consideration of the appropriate manageability factors
reveals an inability to conduct a pragmatic representative trial, denial
of certification would save the matter from “quickly disintegrat[ing]
into an unmanageable multitude of small suits with individual issues
and evidence, [thereby] violating the policy of judicial efficiency
which the class action is designed to serve.”®’

Perhaps to avoid any polyfurcation or other misapplication of
article 593.1(C), the legislature specifically repealed that article in
enacting its 1997 revisions.'® In its stead are express prohibitions
against polyfurcation'® and the requirement that “the difficulties likely
to be encountered in the management of a class action” be considered
in determining if the class action device is “superior to other available
methods for the fair and efficient adjudication of the controversy.”

To determine superiority, courts in the past considered whether
the “intertwined goals” of effectuating substantive law, judicial
efficiency, and individual faimess were best served by class treatment
or by a different procedure.”” Judicial discussions concerning the
effectuation of substantive law often noted that class actions permit
“many litigants with predominantly small claims” to pursue those
claims,'” “enable courts to see the full implications of recognizing
rights or remedies,” and thus “assist courts in judging precisely what
outcomes of litigation would best serve the policies underlying causes

166. Although the Seventh Amendment of the United States Constitution does not
apply to Louisiana courts, article 593.1(C) appeared to require that a single jury determine all
liability issues. See LA. CODE Civ. PROC. ANN. art. 593.1(C) (West 1960) (repealed 1997).
A court then should have decided whether that same jury should determine some or all
damage issues. See id.; see also Castano v. American Tobacco Co., 84 F.3d 734, 750 (5th
Cir. 1996) (discussing the Seventh Amendment implications involved in bifurcating issues).

167. Brown, 506 So. 2d at 624.

168. See 1997 La. Acts 839, § 2.

169. See LA. CoDE Civ. PROC. ANN. art. 592(E)(5) (West 1999).

170. Id. art. 591(B)(3); see also McCastle, 456 So. 2d at 618 (“Upon arriving at an
estimate of the class action’s overall effectiveness in furthering the intertwined goals, the
court must compare this with its assessment of the effectiveness of other adjudicatory
methods and decide whether the class action is the superior procedural device.”).

171. See McCastle, 456 So.2d at 617.

172. Billieson v. City of New Orleans, 729 So. 2d 146, 163 (La. Ct. App. 4th Cir.),
writ denied, 749 So. 2d 644 (La. 1999).
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of action.”” Judicial efficiency ordinarily provoked statements of
concern about “economies of time, effort, and expense,”'” reference to
the ability to adopt a management plan under article 593.1,' and
reflection of the view that “if there is to be an error made, it should be
in favor and not against the maintenance of the class action, for it is
always subject to modification should later developments during the
course of the trial so require.”” Faimess centered around the
precedential value of the first decision if separate adjudications were to
occur, as well as the effect of inconsistent judgments.'” Few courts,
however, delved deeply into these concerns. Most simply relied on
mantra-like recitation of the principles with little discussion of the
application of those principles to the particular facts of the case.
Moreover, while properly of concern, these principles primarily state

173. McCastle, 456 So. 2d at 618.

174. Banks v. New York Life Ins. Co., 737 So. 2d 1275, 1280 (La. 1999), cert. denied,
120 S. Ct. 1168 (2000) (mem.); McCastle, 456 So. 2d at 616, 619; Chamberlain v. Belle of
Orleans, 731 So. 2d 1033, 1035 (La. Ct. App. 4th Cir.), writ denied, 746 So. 2d 605 (La.
1999); Johnson v. E.I. DuPont deNemours & Co., 721 So. 2d 41, 44 (La. Ct. App. 5th Cir.
1998); Louisiana Seafood Management Council v. Louisiana Wildlife & Fisheries Comm’n,
719 So. 2d 119, 122 n. 3 (La. Ct. App. 1st Cir. 1998), writ denied, 736 So. 2d 832 (La.), and
cert. denied, 120 S. Ct. 166 (1999) (mem.); Eastin v. Entergy Corp., 710 So. 2d 835, 840 (La.
Ct. App. 5th Cir. 1998); Carr v. GAF, Inc., 711 So. 2d 802, 805 (La. Ct. App. 1st Cir.), writ
denied, 721 So. 2d 472 (La. 1998); Clement v. Occidental Chem. Corp., 699 So. 2d 1110,
1113 (La. Ct. App. 5th Cir. 1997); Lewis v. Texaco Exploration & Prod. Co., 698 So. 2d
1001, 1013 (La. Ct. App. 1st Cir. 1997); Cotton v. Gaylord Container, 691 So. 2d 760, 771
(La. Ct. App. 1st Cir. 1997); Pulver v. Ist Lake Properties, Inc., 681 So. 2d 965, 968 (La. Ct.
App. 5th Cir. 1996); Lailhengue v. Mobil Oil Co., 657 So. 2d 542, 548 (La. Ct. App. 4th Cir.
1995); Adams v. CSX R.R,, 615 So. 2d 476, 483 (La. Ct. App. 4th Cir. 1993); Ellis v.
Georgia-Pacific Corp., 550 So. 2d 1310, 1316-17 (La. Ct. App. Ist Cir. 1989); accord
Billieson, 729 So. 2d at 157-58; Boudreaux v. State, Dep’t of Transp. & Dev., 690 So. 2d 114,
122 (La. Ct. App. Ist Cir. 1997); Dumas v. Argus Chem. Co., 635 So. 2d 446, 452 (La. Ct.
App. 2d Cir. 1994); Livingston Parish Police Jury v. Acadiana Shipyards, Inc., 598 So. 2d
1177, 1183 (La. Ct. App. Ist Cir. 1992).

175. See McCastle, 456 So. 2d at 621; Billieson, 729 So. 2d at 165; Lewis, 698 So. 2d
at 1015; Boudreaux, 690 So. 2d at 122; Lailhengue, 657 So. 2d at 548; Dumas, 635 So. 2d at
450; Adams, 615 So. 2d at 483; Rivera v. United Gas Pipeline Co., 613 So. 2d 1152, 1155
(La. Ct. App. 5th Cir. 1993); Ellis, 550 So. 2d at 1317-18.

176. MecCastle, 456 So. 2d at 620; Billieson, 729 So. 2d at 166; accord Clement, 669
So. 2d at 1115; Lewis, 698 So. 2d at 1015; Boudreaux, 690 So. 2d at 122; Richardson v.
American Cyanamid Co., 672 So. 2d 1161, 1165 (La. Ct. App. 5th Cir. 1996); McGee v.
Shell Qil Co., 659 So. 2d 812, 814 (La. Ct. App. 5th Cir. 1995); Vela v. Plaquemines Parish
Gov’t, 658 So. 2d 46, 4748 (La. Ct. App. 4th Cir. 1995); Dumas, 635 So. 2d at 453;
Spitzfaden v. Dow Coming Corp., 619 So. 2d 795, 798 (La. Ct. App. 4th Cir. 1993);
Acadiana Shipyards, 598 So. 2d at 1183.

177. See, e.g., McCastle, 456 So. 2d at 621; Stevens v. Board of Trustees of Police
Pension Fund, 309 So. 2d 144, 151 (La. 1975); Billieson, 729 So. 2d at 165; Lewis, 698 So.
2d at 1015; Boudreaux, 690 So. 2d at 122; Lailhengue, 657 So. 2d at 548; Dumas, 635 So. 2d
at 452-53; Adams, 615 So. 2d at 483-84; Acadiana Shipyards, 598 So. 2d at 1183; Ellis, 550
So. 2d at 1318; Millet v. Rollins Envtl. Servs. of La., Inc., 428 So. 2d 1075, 1077 (La. Ct.
App. st Cir. 1983).
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the advantages of a class action when correctly applied, but provide
little guidance as to whether a particular class should or should not be
certified.

The new articles retain the underlying concepts of fairness and
efficiency, but delineate specific matters to consider: the interest of
class members in individual control of their own actions, the extent
and nature of other litigation concerning the controversy, the wisdom
of concentrating the litigation in the particular forum, the difficulties of
management, the ability of class members to pursue their claims in the
absence of class certification, and the extent to which the relief sought
by the class justifies the burden of class litigation.'”® The first four of
these considerations track those set forth in Federal Rule 23.'”

The fifth consideration—the ability individually to pursue
claims—factors in the so-called “negative value” suit,'*® which often
found voice in Louisiana cases as a statement that the “smallness of
the recovery” favors class treatment.'® This is but one consideration,
however, and the mere fact that a claim is small should not alone
compel certification. As the supreme court noted in Banks:

Plaintiffs argue that many claims are small and they are without the
means to pursue their claims on an individual basis; therefore, fairness
dictates that we certify this class. While we realize the expense to class
members in having to pursue their claims in individual lawsuits,
nevertheless, we cannot find a class action which would result in a
multiligde of mini-trials to be superior under the circumstances of this
case. .

The sixth consideration requires an assessment of whether the
relief sought is worth the class litigation burden. This balancing of
interests calls into question the maintenance of a class action for petty
perceived injustices.

E.  Settlement Class

For years,. it was without serious question that a previously
uncertified putative class action could be certified for the purpose of
effecting a settlement. Cooperative courts, recognizing the agreement
between the defendant and the class representatives and their counsel,
often afforded only cursory review to the issues of adequacy and

178. See LA. CODE Civ. PrROC. ANN. art. 591(B)(3)(a)~(f) (West 1999).

179. FeD.R. Civ. P. 23(b)(3).

180. See, e.g., Castano v. American Tobacco Co., 84 F.3d 734, 748 (Sth Cir. 1996).

181. See, e.g., Williams v. State, 350 So. 2d 131, 135 (La. 1977).

182. Banks v. New York Life Ins. Co., 737 So. 2d 1275, 1283 (La. 1999), cert. denied,
120 S. Ct. 1168 (2000) (mem.).
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