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F I N A N C I A L I N S T I T U T I O N S

BNA Insights: Privately-Held Banks Looking to Get off the M&A Sidelines Shouldn’t
Forget Regulation A+

BY NEAL C. WISE

I t is cliché at this point to say you can expect consoli-
dation in the banking industry during 2016. A quick
scan of any industry publication reveals most ex-

perts believe that if you are not getting in the M&A
game, you are getting left behind. However, many
banks that don’t have cash (and capital) to burn or
publically-traded stock to use as currency may feel
stuck on the M&A sidelines. In a rare bit of good news,
particularly for community banks, a relatively new law
– colloquially called Regulation A+ – gives directors
and senior executives of community banks a new alter-
native to consider.

Before issuing any securities (including as consider-
ation for a merger or acquisition) a bank or bank hold-
ing company (herein referred to just as a bank) must ei-
ther register the securities with the Securities and Ex-

change Commission (‘‘SEC’’) or find an exemption
from such registration. Most private, bank M&A trans-
actions rely on one of two exemptions – Rule 506 (Regu-
lation D) or Rule 147 (Intrastate Offerings) of the Secu-
rities Act of 1933 (‘‘Securities Act’’). Each of these ex-
emptions, however, has its limitations. Under Rule 506,
a bank cannot issue the securities to more than 35 ‘‘un-
accredited’’ target shareholders (generally, an accred-
ited investor is an individual with at least $1,000,000 net
worth, exclusive of their residence, or $200,000 in an-
nual income). Similarly, Rule 147 limits banks from is-
suing securities to target shareholders in more than one
state. Further, under both exemptions, the securities is-
sued will be restricted securities meaning they cannot
be transferred by the shareholder for nine to twelve
months depending on the exemption. These restrictions
may limit the field of target banks a board or manage-
ment team considers when looking for an M&A partner.

On March 25, 2015, the SEC issued final rules
amending the largely defunct Regulation A of the Secu-
rities Act – commonly called Regulation A+ – as part of
its effort to facilitate access to capital by smaller com-
panies, such as community banks. Regulation A+ per-
mits banks to issue up to $20 million in unrestricted se-
curities to an unlimited number of individuals across
the country in what is known as a Tier 1 offering. Banks
may combine these securities with a cash component to
create an attractive offer for a target bank. The offering
process involves completing an ‘‘offering statement,’’
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which resembles the registration statement that would
be filed with the SEC for a bank to conduct an initial
public offering and is subject to review and comment by
the SEC. These offering statements can be tailored to
include proxy solicitation information that is sent to the
target shareholders to solicit their vote on the transac-
tion.

The offering statement, called a Form 1-A, includes
detailed sections such as a description of the business
of the bank, a management’s discussion and analysis
section (which highlights the acquiring bank’s financial
performance over the previous couple of years) and an
officers’ and directors’ compensation section (although
this last category may be summarized so as to protect
individual compensation figures). Audited financial
statements, including pro forma information regarding
the potential combination, are also required which take
time and third-party consents to complete. Finally, once
the offering is complete, an issuer simply files a termi-
nation statement to terminate any further obligations it
may have to the SEC. There are no ongoing reporting
obligations with the SEC under a Tier 1 Regulation A+
offering.

While the SEC originally intended Regulation A+ to
spur cash offerings for emerging-growth companies,
smaller, private companies are finding it to be useful
when Rule 506 or Rule 147 are not available. In fact, on
January 31, 2016, our firm closed what we believe to be
the second Regulation A+ bank merger in the country.
Our client had identified an attractive target bank, but
its broad shareholder base across several states pre-
vented it from using the traditional securities exemp-
tions. Working closely with the SEC, we were able to
assist our client navigate the issues that inevitably arise
under a new rule and completed the merger transaction
using the new Regulation A+ in an expeditious manner.

With the increasing demand to scale your bank in or-
der to confront overwhelming compliance costs, pro-
vide liquidity to shareholders and compete with the big-
ger regional banks, M&A is something every bank CEO
and director must take seriously. Each bank’s situation
is unique and Regulation A+ will not make sense for ev-
ery bank. But privately-held banks should consider the
advantages this new law may provide when looking to
get off the M&A sidelines.
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