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Financial services markets are globa in nature, with an ever increasing
number of multinational players. This globalization has been fueled, in
substantial measure, by bilateral and regional trade agreements which afford
mechanisms for financial services trade and investment liberalization. This
article will focus on the gradua opening up of Mexico's financia services
market through the evolution of two trade agreements. the North America
Free Trade Agreement ("NAFTA") entered into between Mexico, Canada
and the United States in effect on January 1, 1994, and Decision 2/2001
("Decision 2/2001") (part of the European Union-Mexico free trade
agreement) ("EUMFTA") establishing a free trade area in services between
the European Union ("EU") and Mexico which was adopted pursuant to the
authorization of the Economic Partnership, Political Coordination and
Cooperation Agreement ("the Global Agreement™).

NAFTA provided to U.S. and Canadian businesses certain advantages
relating to trade and investment with Mexico, and to balance NAFTA's
influence and create trade diversification, the EU and Mexico entered into
the EUMFTA. These two treaties place Mexico in a unique position
internationally—giving it access to two major significant trading blocs—the
U.S. and the EU, and created a favorable environment for trade and
investment by signatory countriesin Mexico.

Each of NAFTA and Decision 2/2001 include a chapter on financial services
which is separate from treaty provisions dealing with trade in goods and
harmonization of non-tariff barriers, among other things. These financial
services chapters follow a similar arrangement regarding the classification
of principles, the reservations and or exclusions related to these principles,
and the contemplation of a future liberalization schedule. In addition, both
financial services chapters include a set of principles governing the
treatment each party must accord "financia institutions’ as defined in
NAFTA and "financial service suppliers’ as defined in Decision 2/2001.
These principles are embodied in the provisions on Establishment, National
Treatment, and Cross Border Service Provision contained in the financial
services chapter of each agreement.



Negotiations leading to completion of NAFTA® financia services chapter
needed to accommodate Mexico® desire to maintain a certain degree of
Mexican presence in its financial services sector at atime when Mexico was
completing the process of privatizing its banking sector. Mexico
endeavored, in the negotiations, to control the degree and timing with
respect to which the Mexican financia sector would open up to U.S. and
Canadian competition. In contrast, the U.S. and Canada sought relatively
quick liberalization of the traditionally protected Mexican financia services
sector. Annex VII of NAFTA contains the schedules that set out the
exceptions to the concessions each country made in NAFTA. Schedule A
sets out the reservations to NAFTA of both federal and provincial or state
governments and Schedule B states the areas where the countries reserved
the right to derogate from certain provisions of NAFTA in the future.
Mexico® reservations generally focus on limitations to both the
Establishment principle and the National Treatment principle.

Of particular importance to insurance, Annex 1404.44 allowed the Parties to
consult on future liberalization of cross-border trade in financia servicesb
such that as of January 1%, 2000, the parties were free to consider possibly
enhancing the nature of insurance that could be provided cross border and to
further determine if the limitations on cross border insurance services (as
listed in section A of Mexico’'s list of Annex VII) should be maintained,
modified or eliminated. These exceptions were designed to address the
concern that the financial services industry in Mexico might become
dominated by large foreign firms or by an overall foreign presence at atime
when domestic financial institutions were expanding to meet the
competition brought about by NAFTA following completion of their
transition to private ownership.

Decision 2/2001 contemplated that services liberalization would take place
in two phases. 1) at entry into force, a standstill clause that prevented
Mexico and the EU from introducing new discriminatory measures or
reinforcing existing ones, and 2) within 3 years from entry into force, in
which the parties would agree on a schedule for the elimination of all
remaining discriminatory trade barriers between them over a period of ten
years. The separate Chapter on Financial Services (Chapter 111 Articles 11-
26 of Decision 2/2001) provides, in the context of commitments relating to
the provisions of Establishment of financial service suppliers of the other
party and cross border supply of financial service suppliers of the other
party, that both the EU and Mexico agreed that no country would adopt
legislation more restrictive than that which was currently in force. However,
Article 17 of Decision 2/2001 does alow for a Party to apply any existing



measures inconsistent with certain provisions in the Chapter on Financial
Servicesas they are listed in Annex | of Decision 2/2001. Annex | (A)
provides the measures insisted on by the member countries of the EU
whereas Annex | (B) lists the measures insisted on by Mexico relating to
specific financial services sectors or sub sectors. We have included
examples in the chart below of some of the measuresinsisted on by
Mexico listed in Annex I(B) relating to the principles of establishment and
cross border in connection with the other Party®financial service suppliers.

Article 17(2) of Decision 2/2001 states that the measures listed in Annex |
shall be reviewed by the Specia Committee on Financia Services
established under Article 23 with a view to proposing their modification,
suspension or elimination. Further, Article 17.3 states that no | ater than three
years following the entry into force of Decision 2/2001, adecision providing
for the elimination of substantialy all remaining discrimination shall be
adopted. That decision shall then contain alist of commitments establishing
the level of liberalization which the Parties agree to grant each other.

Below we have prepared a Chart which consists of key provisions from each
of these Agreements, which we have excerpted to show a side-by-side
comparison, along with our summary anaysis of these provisions, which
relate to the principles of Establishment, Cross Border and National
Treatment contained in the Chapters on financial services of both NAFTA
and Decision 2/2001. We have aso included some examples in the Chart of
reservations /measures adopted by Mexico under NAFTA and Decision
2/2001 with regard to the principles of Establishment/ National
Treatment/Cross-border relating to financial services.

NAFTA

DECISION 2/2001

ANALYSIS

These definitions are
provided in Article
1416 of NAFTA:

Financial institution
means any financial
intermediary or other
enterprisethat is
authorized to do

This definition is
provided in Article
1416 of Decision
2/2001:

Financial service
supplier means any
juridical person of a
Party authorized to

NAFTA and Decision
2/2001 define similar
termsin dlightly
different ways. When
comparing the two




business and regulated
or supervised asa
financia institution
under the law of the
Party in whose
territory it is located.

Financial service
provider of a Party
means a person of a
Party that is engaged in
the business of
providing afinancia
service within the
territory of that Party.

supply financial
services. Theterm
‘financia service
supplier’ does not
include apublic
entity.

agreements, one should
first consult the
definitions of the
relevant defined terms
referred to in a specific
provision in order to
assess whether the
provisions are providing
different or similar
rights to members of the
other party with regard
to a specific provision.

NAFTA:
Establishment of
Financial I nstitutions

Article 1403:

“4. Each Party shall
permit an investor of
another Party that does
not own or control a
financia institution in
the Party’ sterritory to
establish afinancial
institution in that
territory. A Party may:
(a) require an investor
of another Party to
incorporate under the
Party’ s law any
financia institution it
establishesin the
Party’ sterritory; or (b)
impose terms and
conditions on
establishment that are
consistent with the
principle of National

DECISION 2/2001.:
Establishment of
financial service
suppliers

Article 12:

“2. Each Party may
require afinancial
service supplier of
the other Party to
incorporate under its
own law or impose
terms and conditions
on establishment that
are consistent with
the other provisions
of this Chapter.”

“3. No Party may
adopt new measures
asregards to the
establishment and
operation of financia
service suppliers of
the other Party,
which are more

NAFTA expressly
provides that the right
of establishment should
be consistent with the
principle of National
Treatment whereas
Decision 2/2001
provides that the right
of establishment be
consistent not only with
National Treatment but
with all the other
provisions of the
Chapter of Financial
Services.




Treatment.”

discriminatory than
those applied on the
date of entry into
force of this
Decision.”

a4. No Party shall
maintain or adopt the
following measures:

(e) limitations on the
participation of
foreign capital in the
terms of maximum
percentage limit on
foreign shareholding
or the total value of
individual or

aggregate foreign
investment.”

NAFTA:
Cross-Border Trade

Article 1404:

a1. No Party may
adopt any measure
restricting any type of
cross-border tradein
financia service
providers of the other
Party than those
imposed as of Treaty's
starting effective date,
except to the extent set
out in Section B of the
Party' s Schedule to
Annex VII.”

DECISION 2/2001:
Cross-border
provision of
financial services

Article 13:

a2. No Party may
adopt new measures
asregards to the
cross-border
provision of financia
services by financia
service suppliers of
the other Party which
are more
discriminatory as
compared to those
applied on the date of
entry into force of
this Decision.”

Both agreements focus
on prohibiting the
adoption of new
measures restricting the
cross-border provision
of 2financial services
suppliers’ (as defined in
Decision 2/2001) and
afinancia services
providers’ (as defined
in NAFTA) as of

each agreement's
effective date. It should
be noted that this only
prevents any party from




a2. Each Party shall
permit persons located
initsterritory, and its
nationals wherever
located, to purchase
financial servicesfrom
cross-border financial
service providers of
another Party located
in the territory of that
other Party or of
another Party. This
obligation does not
require a Party to
permit such providers
to do business or solicit
initsterritory...°

a3. Without prejudice
to other means of
prudential regulation of
cross-border tradein
financial services, a
Party may require the
registration of cross-
border financial service
providers of another
Party and of financial
instruments.®

a4. Each Party shall
permit persons
located in its territory
to purchase financial
services from
financial service
suppliers of the other
Party located in the
territory of that other
Party. This obligation
does not require a
Party to permit such
suppliersto do
business or carry on
commercia
operations; or to
solicit market or
advertise their
activitiesinits
territory...°

a3. Without prejudice
to other means of
prudential regulation
of cross-border
provision of financial
services, a Party may
require the
registration of cross-
border financial
service suppliers of
the other Party.°

adopting any further
measures restricting
cross-border trade at the
time the agreement
takes effect as opposed
to eliminating current
measures restricting
cross-border trade.

NAFTA:
National Treatment

Article 1405:

a]. Each Party shall
accord to investors of
another Party treatment
no less favorable than

DECISION 2/2001
National Treatment

Article 14:
a]. Each Party shall

grant to the financia
service suppliers of

The National Treatment
principle provided in
NAFTA imposes a
fairness element that
requires a Party not only




that it accordsto its
own investors, in like
circumstances, with
respect to the
establishment,
acquisition, expansion,
management, conduct,
operation, and sale or
other disposition of
financial institutions
and investmentsin
financial institutionsin
itsterritory.°

a2. Each Party shall
accord to financial
institutions of another
Party treatment no less
favorable than that it
accordsto its own
financial institutions,
in like circumstances,
with respect to the
establishment,
acquisition, expansion,
management, conduct,
operation, and sale or
other disposition of
financial institutions
and investmentsin
financial institutionsin
itsterritory.°

ab, A Party' s treatment
of financia institutions
and cross-border
financial service
providers of another
Party, whether
different or identical to
that accorded to its
own institutions or
providersin like
circumstances, is

the other Party,
including those
aready established in
itsterritory on the
date of entry into
force of this
Decision, treatment
no less favorable
than that it accords to
itsown like financia
service suppliers
with respect to the
establishment,
acquisition,
expansion,
management,
conduct, operation
and sale or other
disposition of
commercia
operations of
financial service
suppliersinits
territory.°

a2. Where a Party
permits the cross —
border provision of a
financia serviceit
shall accord to the
financial service
suppliers of the other
Party treatment no
less favorable than
that it accordsits
own like financial
service suppliers
with respect to the
provision of such
service.®

to provide the financial
ingtitutions, investors
and cross border
financia services
providers of the other
Party the same
treatment and
opportunities as those
provided to their own
financial institutions,
investors and cross
border financial services
providers but also
requires a Party to
provide to those
financia institutions,
investors and cross
border financial services
providers "equal
competitive
opportunities’
according to their own
situation and
circumstances. The
National Treatment
principle included in
Decision 2/2001 does
not include a specific
provision relating to
providing "equal
competitive
opportunities’ to
financia service
suppliers of another

party.




consistent with
paragraphs 1 through 3
if the treatment affords
equal competitive
opportunities®.

a6. A Party' s treatment
affords equal
competitive
opportunities if it does
not disadvantage
financia institutions
and cross-border
financial services
providers of another
Party in their ability to
provide financial
services as compared
with the ability of the
Party' sown financial
institutions and
financia services
providers to provide
such services, in like
circumstances.

NAFTA:

Reservesrelating to
Establishment and
National Treatment

Genera Limitation in
Insurance: Annex VI
Schedule A of NAFTA
states that the aggregate
foreign investment in
insurance companies
must be less than 50
percent of paid-in-
capital. This percentage
limit does not apply to
investmentsin foreign

DECISION 2/2001.:
Annex | Part B on
Mexican
measur es inconsistent
with

the Establishment
and Cross Border
provisions

| nsurance:

"Established insurance
companies may carry
out insurance and
insurance-related
services. Foreign
investors may hold up
to 49% of the paid-up

Insurance:

In both agreements
Mexico

provides that foreign
investors may only hold
up to 49% in Decision
2/2001 (less than 50% in
NAFTA) of the paid-up
capital in insurance
companies but that this
percentage limit does not
apply to investmentsin
foreign financia




financial affiliates or in
insurance companies,
subject to terms and
conditions of Section B
and C of same
schedule.

According to Mexico's
Annex VI, a2Foreign
Financial Affiliate®
means a financial
institution established in
Mexico and owned and
controlled by an investor
of another Party.

Commercial Banks: If
the sum of the
authorized capital of
foreign financia
affiliates, measured as a
percentage of the
aggregate capital of all
commercia banksin
Mexico, reaches 25%,
then Mexico shall have
the right, once during
the four years following
the end of the transition
period, to freeze such
aggregate capital
percentage as its then-
existing level. If applied,
such arestriction will
have duration not to
exceed a period of three
years.

In thisregard, if the
transition period ended
in 2000, Mexico had the
right until 2004 to freeze
the aggregate capital

capital. Foreign
investment by
governments and
official agenciesis not
allowed. Effective
control of the
enterprise by the
Mexican shareholders
isrequired. This
percentage limit does
not apply to
investmentsin foreign
financial affiliates as
such term is defined
in, and subject to terms
and conditions under
the Affiliates Section."

Commercial Banks
and Securities:

In Decision 2/2001
Affiliates Section
relating to Commercial
Banks and Securities it
is stated:

"if the sum of the
authorized capital of
foreign financia
affiliates, measured as
a percentage of the
aggregate net capital
of al financial
ingtitutions of such
typein Mexico,
reaches[acertain
percentage
(Commercial Banks 25
% Securities Firms 30
%)] for such type of
institutions, then
Mexico shall have the

affiliates.

Commercial Banks and
Both provisions state that
if the sum of the
authorized capital of a
foreign financia affiliate
reaches a certain
percentage then Mexico
shall have the right up
until acertain date to
freeze such aggregate
capital percentage at its
then existing level. If
applied such arestriction
can not exceed three
years. Thisperiod is set
to expire in 2007 under
both NAFTA and
Decision 2/2001.




percentage for aperiod | right, once until 1

of three years that January 2004 to freeze

means, until theend of | such aggregate capital

2007. percentage at its then
existing level. If
applied, such a

restriction will have
duration not to exceed
aperiod of three
years."

This period isset to
expire January 2007.
Further, only up until
January of 2004 did
Mexico have the
authority to deny a
licenseto establish a
foreign financia
affiliate if the sum of
the authorized capita
of al foreign financial
affiliates of the same
type exceeded the
applicable percentage
limit listed above.

Conclusion

As is evident in this comparative analysis, the Financial Services Chapters
of both agreements appear share much in common. These similarities in
approach to addressing the desires of the various trading partners have their
origins in the Genera Agreement in Tradein Services (GATS) under the
WTO Agreement, which was negotiated roughly at the time NAFTA was
being finalized and implemented. The basic principles in these agreements
provide the cornerstone for future negotiation to further liberalize services
trade including in the cross-border context. With respect to investment
issues, however, the agreements have some important differences as it
relates to the degree of protection afforded to the signatories.

A key distinction between the agreements is that NAFTA, unlike the EU
Decision 2/2001, provides the framework for protection of investments in




member countries by the signatories, a framework traditionally afforded in
recent years, through bilateral investment treaties. A BIT is a bilateral
treaty that provides for nondiscriminatory treatment of direct investment,
establishes clear limits on expropriation of investments and adequate
compensation therefore, provides for the transferability of funds into and out
of the host country without delay, limits the circumstances in
which performance requirements can be imposed and provides a mechanism
for resolving disputes such as third-party arbitration.

Since 1995, Mexico has been embarked on a program of actively
negotiating and executing bilateral investment treaties or (BITS) with
numerous countries. Today, Mexico has7 BITSin effect as of this date,
with countries such as Spain, Itay and Argentina. However, given the
strong investment protections afforded by NAFTA, Mexico has not entered
into BITS with either the United States or Canada. NAFTA® Chapter Xl
dealing with "investment”, notwithstanding the BITS entered into, remains
perhaps the most important investment agreement that Mexico has entered.
NAFTA® Chapter XI provides a wide range of protections to investments
by companies in signatory countries, based on application of three main
principles. National Treatment, Most-Favored Nation Treatment and
Standard of Treatment. These principles grant legal certainty to the foreign
capital that is attracted as foreign investment to the market of one of the
Parties. This protection under NAFTA is similar to that provided inthe
BITS that Mexico has entered with other countries.

In comparison, Title 11 of Decision 2/2001 entitled "Investment and Related
Payments" provides that the Community and its Member States, within the
scope of their respective competences, and Mexico shall am to promote an
attractive and stable environment for reciprocal investment by concluding,
where appropriate, bilateral agreements between the member states of the
community and Mexico promoting and protecting investment. In this regard,
while NAFTA smilar to BITS entered into by the member
countries includes provisions to protect the investment of a national of one
Party made in the other Party, Decision 2/2001 just states that the European
Union and its Member States, within the scope of their respective
competences, and Mexico be cognizant of their international commitments
with regards to investment. In other words, Decision 2/2001 promotes the
development of BITS and further, does not interfere with the BITS that have
been entered into by and between Mexico and certain Member States of the
European Union in the past, such as the Mexicob SpanBIT entered
intoonJune 22, 1995 or the Mexicob Italy Bit entered into on
November 24, 1999.



In afuture E*Lert we will discuss the differences and similarities between
the investment Chapter included in NAFTA and the provisions included in
certain bilateral investment treaties entered into between Mexico and certain
Member States of the European Union to permit an understanding as to how
these agreements coupled with bilateral investment treaties are continuing to
foster trade and investment among the signatories- thus affording an
aternative framework to multilateral trade negotiations and the possible
expansion of the GATS.



