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CH APTER 11 OF TH E BANK RUPTCY  
CODE AFTER BAPCPA:  I T 'S M ORE  

TH AN CONSUM ER CH ANGES 
 

On Apr i l  20, 2005 (the "Enactment  Date"), the President  signed the 
Bankruptcy Abuse Prevent ion and Consumer Protect ion Act  of 2005 
("BAPCPA").  BAPCPA sect ion 1501 provides both that  (a) BAPCPA wil l  have 
a general  effect ive date of 180 days from the Enactment  Date, or  October  17, 
2005, and (b) BAPCPA is appl icable only to bankruptcy cases fi led on or  after  
the "Effect ive Date."  Unless otherwise noted in this paper, the chapter  11 
BAPCPA provisions apply to chapter  11 cases fi led after  the Effect ive Date or  
October  17, 2005. 

 
1. CH ANGES CONCERNI NG OFFI CI AL   
 COM M I TTEES UNDER SECTI ON 1102 
 
Sect ion 1102 of the Bankruptcy Code, 11 U.S.C. § 101 et seq. (the 

"Bankruptcy Code"), deals with the appointment  and dut ies of official  
commit tees.  Under BAPCPA sect ion 405, several  changes were made to 
sect ion 1102, as discussed below. 

 
 (a)  Commi t t ee M ember sh i p  Di spu t es. 
 

Cu r r en t  Pr ov i si ons.  Sect ion 1102(a)(1) of the Bankruptcy 
Code cur rent ly provides that , as soon as pract icable, the United States 
t rustee (the "UST") shal l  appoint  a commit tee of credi tors holding 
unsecured claims, and "may" appoint  addi t ional commit tees of 
credi tors or  equi ty secur i ty holders, as the UST "deems appropr iate."  
Sect ion 1102(a)(2) fur ther  provides that  the bankruptcy cour t , on 
request  of a par ty in interest , may appoint  addi t ional commit tees of 
credi tors or  equi ty secur i ty holders "i f necessary to assure adequate 
representat ion of credi tors or  of equi ty secur i ty holders."  No paral lel  
author izat ion exists in sect ion 1102 for  a par ty in interest  to request , 
or  the cour t  to order , the UST to make changes in commit tee 
membership. 
 

Based on the express language of sect ion 1102(a)(1) and (a)(2), 
some cour ts have found that  only the UST can appoint  members to an 
official  commit tee, and that  bankruptcy cour ts are without  power to 
become involved in any disputes regarding commit tee membership. 
Addit ional ly, the Office of the UST has taken the posi t ion that , under 
exist ing sect ion 1102, the bankruptcy cour t  does not  have author ity 
over  commit tee membership disputes. 
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BAPCPA Pr ov i si ons.  I n an apparent  at tempt  to resolve the 
spl i t  in the case law, BAPCPA expressly author izes the bankruptcy 
cour t  to order  the UST to change commit tee membership in order  "to 
ensure adequate representat ion of credi tors or  equi ty secur i ty holders."  
BAPCPA § 405; amended § 1102(a)(4). 

 
Because commit tee membership disputes have been resolved, in 

most  instances, by the UST, some credi tors and commit tees may have 
been frust rated with the const i tut ion of commit tees.  Act ively involving 
the cour ts in membership disputes, on the other  hand, could be 
disrupt ive of the bankruptcy process.  Unhappy with a member 's 
posi t ion, or  a commit tee's posi t ion, interested par t ies could raise 
membership issues as the next  step in chal lenging legi t imate 
commit tee decisions. 
 

I nterest ingly, BAPCPA speci fical ly requires "a not ice and a 
hear ing" before a court -ordered change in commit tee membership, 
whereas exist ing sect ion 1102(a)(2) does not  expressly ment ion not ice 
and hear ing as a prerequisi te to a cour t -ordered appointment  of an 
addit ional commit tee.  I t  seems doubt ful , however, that  this oversight  
in draft ing wi l l  be interpreted as author i ty for  dispensing with the 
not ice and hear ing requirements, as set  for th in the Bankruptcy Rules 
or  appl icable local rules. 
 
 (b)   M ember sh i p  of  "Smal l  Busi ness Concer ns." 
 

BAPCPA Pr ov i si ons.   Apparent ly concerned that  small  
businesses have been excluded from commit tee membership, BAPCPA 
now author izes, but  does not  require, the UST "to increase the number 
of members of a commit tee [and] to include a credi tor  that  is a smal l 
business concern," as descr ibed in Sect ion 3(a)(1) of the Smal l Business 
Act .  I n order  to require addit ional  members (or , inclusion of a smal l 
business concern as an addit ional  member, as the sect ion should read), 
the cour t  must  determine that  the "credi tor  holds claims (of the kind 
represented by the commit tee) the aggregate amount  of which, in 
compar ison to the annual gross revenue of that  credi tor , is 
disproport ionately large" compared to that  credi tor 's annual revenues.  
BAPCPA § 405; amended § 1102(a)(4).   

 
These amended provisions raise a number of issues concerning 

how the UST wil l  sol ici t  commit tee membership, especial ly since the 
UST would not  know whether  credi tors holding claims that  are not  
l isted in the L ist  of Twenty Largest  Unsecured Creditors are "smal l 
business concerns."  I n determining membership issues, the UST and 
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perhaps the bankruptcy cour t  wi l l  have the addit ional burden of both 
(a) t rying to make a determinat ion on whether  the credi tor  const i tutes 
a "small  business concern" within the meaning of the Smal l Business 
Act , and (b) whether  the credi tor©s claim is sufficient ly large compared 
to i ts annual gross revenue in order  to just i fy commit tee membership. 

 
 (c) I n for mat i on  Shar i ng. 
 

BAPCPA Pr ov i si ons.  BAPCPA provides that  an official  
commit tees "shal l  . . . provide access to informat ion" to non-commit tee 
members who hold claims of the kind represented by the commit tee.  
BAPCPA § 405; amended § 1102(b)(3)(A).   

 
Before disseminat ing non-publ ic, confident ial  or  propr ietary  

informat ion, many debtors require commit tees to incorporate 
confident ial i ty provisions in their  by-laws, or  commit tee members to 
sign confident ial i ty agreements.  Because the new access requirement  
is not  expressly l imited to publ ic informat ion, the access requirement  
wi l l  impact  the extent  to which debtors share non-publ ic, confident ial 
informat ion with commit tees and their  members.  By way of example, 
the non-publ ic informat ion could include the debtor©s business plans to 
expand into, or  ret reat  from, highly compet it ive markets.  Nor  does 
BAPCPA address the si tuat ion where "access" is sought  by a 
compet i tor  who holds a claim against  the debtor .  While commit tee 
members have fiduciary dut ies to the commit tee const i tuents, even 
without  being bound by confident ial i ty, non-members have no such 
dut ies.  Whether  there are l imitat ions on a non-commit tee person©s 
access to "informat ion" is an issue that  the bankruptcy cour ts wi l l  have 
to resolve. 

 
 (d)   "Addi t i onal  Repor t s and Di sclosu r es." 
 

BAPCPA Pr ov i si ons.  BAPCPA also provides that  the cour t  
may compel "any addit ional repor ts or  disclosures to be made to 
credi tors."  BAPCPA § 405; amended § 1102(b)(3)(C).   

 
I n other  words, i t  appears that  commit tees may be "compel led" 

to prepare and disseminate "addit ional  repor ts or  "disclosures."  
Fur ther , the preparat ion and disseminat ion of "addit ional  repor ts or  
disclosures" could be cost ly and t ime-consuming.  I f the estate is 
administ rat ively insolvent , the commit tee may not  have the resources 
to produce "addit ional repor ts or  disclosures."  I n that  instance, 
presumably the cour t  would not  compel the commit tee to make "any 
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addi t ional repor ts or  disclosures."  Again, this is an area that  wil l  be 
addressed in l i t igat ion. 
 
 (e)   Sol i ci t i ng "Comment s." 
 

BAPCPA Pr ov i si ons.  BAPCPA also provides that  the 
commit tee "shall  . . . sol ici t  and receive comments from the credi tors" 
the commit tee represents.  BAPCPA § 405; amended § 1102(b)(3).  The 
sect ion does not  address the frequency of, reasons for , extent  of, or  
format  of, such "sol ici tat ions." 
 
2. CH ANGES CONCERNI NG TH E APPOI NTM ENT  

  OF A TRUSTEE OR EXAM I NER UNDER   
   SECTI ON 1104 

 
Sect ion 1104 of the Bankruptcy Code deals with the appointment  of a 

t rustee or  examiner  in a chapter  11 case.  Under BAPCPA sect ions 416, 
442(b), and 1405, several  changes were made to sect ion 1104, as discussed 
below. 

 
 (a)   Appoi n t men t  of  a Chapt er  11 Tr ust ee or  Exami ner   
  I n  L i eu  of  Di smi ssal  or  Conver si on . 
 

Cu r r en t  Pr ov i si ons.  Sect ion 1104(a) provides that , on request  
of a par ty in interest  or  the UST, the cour t  "shal l " order  the 
appointment  of a t rustee in a chapter  11 case "for  cause," including 
fraud, dishonesty, incompetence or  gross mismanagement, or  i f such 
appointment  is in the best  interests of the credi tors, the equity holders 
and the estate.    
 

BAPCPA Pr ov i si ons.   Al though amended sect ion 1104(a) 
contains a non-exhaust ive l ist  of the reasons support ing the 
appointment  of a t rustee, BAPCPA expressly provides for  addi t ional  
bases.  After  BAPCPA, the cour t  "shal l " order  the appointment  of a 
t rustee "i f grounds exist  to conver t  or  dismiss the case under amended 
sect ion 1112, but the cour t  determines that  the appointment  of a 
t rustee or  examiner  is in the best interests of credi tors and the estate."   
BAPCPA § 416; amended § 1104(a)(3)(emphasis added).  I n other  
words, i f the cour t  finds that  grounds exist  to order  conversion or  
dismissal , the cour t  can appoint  a t rustee or  examiner  instead i f such 
appointment  would be in the best  interests of credi tors and the estate.  
This concept  is incorporated into amended sect ion 1112(b).  BAPCPA § 
442(a). 

 



{ N1305276.1}  

 
(b)  UST's Obl i gat i ons t o Seek  Appoi n t men t  of  a   

   Tr ust ee i n  Cases of  Suspect ed Fr aud. 
 
 BAPCPA Pr ov i si ons.  Under BAPCPA, the UST is obl igated 

to seek the appointment  of a t rustee under amended sect ion 1104 "i f 
there are reasonable grounds to suspect that  current  members of the 
governing body of the debtor , the debtor©s chief execut ive or  chief 
financial officer , or  members of the governing body who selected the 
debtor©s chief execut ive or  chief financial officer , par ticipated in actual  
fraud, dishonesty, or  cr iminal  conduct in the management of the debtor  
or  the debtor 's publ ic financial  repor t."  BAPCPA sect ion 1405, ent i t led, 
"Appointment  of t rustee in cases of suspected fraud;" amended sect ion 
1104(e) (emphasis added).  This provision appl ies to al l  bankruptcy 
cases fi led on or  after  the Enactment  Date of Apr i l  20, 2005.  

 
After  BAPCPA, the UST is under no obligat ion to seek the 

appointment  of a t rustee for  any grounds other  than as speci fied in 
amended sect ion 1104(e), such as "gross mismanagement ."  Fur ther , 
al though the UST©s obl igat ions are t r iggered by "reasonable grounds to 
suspect ," the bankruptcy cour t  appl ies a di fferent  standard in deciding 
whether  to appoint  the t rustee.  That  is, the cour t  must  conclude, as 
opposed to "suspect ," that  (i ) cause exists for  the appointment  of a 
t rustee, and (i i ) the appointment  is in the best  interests of the 
credi tors, stockholders, and the estate under amended sect ion 1104(a). 

 
 (c)    Elect i ng a Chapt er  11 Tr ust ee. 
 

 Cu r r en t  Pr ov i si ons.  Under sect ion 1104(b), on request  of a 
par ty in interest  made within 30 days after  the cour t  orders the 
appointment  of a t rustee, the UST shall  convene a meet ing to elect  a 
disinterested person to serve as t rustee.   

 
BAPCPA Pr ov i si ons.  Under BAPCPA, i f an elect ion is held 

under amended sect ion 1104(a), and an "el igible, disinterested t rustee 
is elected," the UST must  fi le a repor t  cer t i fying the elect ion.  BAPCPA  
416; amended § 1104(b)(2)(A).  The "select ion and appointment" of the 
elected t rustee is effect ive as soon as the UST©s repor t  is fi led.  
BAPCPA § 415; amended § 1104(b)(2)(B)(i ) and (i i ).   Fur ther , the  
cour t  must  resolve any dispute about  the t rustee©s elect ion.  BAPCPA § 
416; amended § 1104(b)(2)(C). 
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3.   DUTI ES OF A TRUSTEE OR EXAM I NER  
 UNDER SECTI ON 1106 
 

Cu r r en t  Pr ov i si ons:   Sect ion 1106 of the Bankruptcy Code 
deals with the dut ies of an examiner  or  t rustee in a chapter  11 case.    

 
BAPCPA Pr ov i si ons:   BAPCPA made a number of changes 

that  address individuals in chapter  11 cases.  I ncluded in those 
changes, amended sect ion 1107 contains a number of provisions that  
require a chapter  11 t rustee to give the requisi te not ice to state and 
federal  agencies in the col lect ion of "domest ic support  obl igat ions."  
BAPCPA § 219(a); amended §§  1105(a)(8) and 1105(c)(1) and (2).  The 
term "domest ic support  obl igat ion" is defined by BAPCPA in amended 
sect ion 101(14)(A). 
 
4. CONVERSI ON OR DI SM I SSAL  UNDER   

    SECTI ON 1112 
 
Sect ion 1112 of the Bankruptcy Code deals with the conversion or  

dismissal  of a chapter 11 case.  Under BAPCPA sect ion 442(a) (ent i t led, 
"Expanded Grounds for  Dismissal  or  Conversion"), several  changes were 
made to sect ion 1112, as discussed below. 

 
 (a)  "Cause" for  Conver si on  or  Di smi ssal . 
 

Cu r r en t  Pr ov i si ons:  Sect ion 1112 l ists ten non-exclusive 
types of “cause” sufficient  to support  the conversion or  dismissal  of a 
chapter  11 case.   
 

BAPCPA Pr ov i si ons.  BAPCPA contains expanded examples 
of “cause” to conver t  or  dismiss, including the fol lowing: 
 

·  Substant ial  or  cont inuing loss to or  diminut ion of the 
estate and absence of a reasonable l ikel ihood of 
rehabi l i tat ion [adds the word "substant ial"] 

 
·  Gross mismanagement  of the estate [new] 

 
·  Fai lure to maintain appropr iate insurance that  poses a 

r isk to the estate or  the publ ic [new] 
 
·  Unauthor ized use of cash col lateral  "substant ial ly 

harmful  to one or  more credi tors" [new] 
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·  Fai lure to comply with an order  of the cour t  [new] 
 
·  Unexcused fai lure to t imely sat isfy repor t ing 

requirements [new] 
 
·  Fai lure to at tend sect ion 341 meet ing of credi tors, or  a 

Rule 2004 examinat ion without  "good cause" [new] 
 
·  Fai lure to provide informat ion, or  at tend meet ings, 

reasonably required by the UST [new] 
 

·  Fai lure to t imely pay post -pet i t ion taxes, or  fi le tax 
returns [new] 

 
·  Fai lure to fi le a disclosure statement  within the t ime 

fixed by the Bankruptcy Code or  the cour t  [new] 
 
·  Fai lure to confi rm a plan within the t ime fixed by the 

Code or  the cour t  [using the word "confi rm" as opposed to 
"propose"] 

 
·  Fai lure to pay UST©s quarter ly fees [new] 
 
·  Revocat ion of a confi rmat ion order  [unchanged] 
 
·  I nabil i ty to effectuate "substant ial  consummat ion" of a 

confi rmed plan [unchanged] 
 
·  Mater ial  defaul t  by the debtor  with respect  to a confi rmed 

plan  [unchanged] 
 
·  Terminat ion of a confirmed plan by reason of the 

occur rence of a condit ion speci fied in the plan 
[unchanged] 

 
·  Fai lure to pay any post -pet i t ion domest ic support  

obl igat ions [new] 
 
BAPCPA § 442(d); amended § 1112((b)(4).  Whi le cour ts have 
considered some or  al l  of the foregoing examples of "cause" in 
determining whether  to grant  a mot ion to conver t  or  dismiss, the 
inclusion of some of the examples of "cause," together  with the other  
amendments to sect ion 1112, wi l l  undoubtedly lead to more frequent   
mot ions to conver t  or  dismiss. 
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 (b)  Deadl i nes t o Commence t he H ear i ng and Ru le. 
 

BAPCPA Pr ov i si ons.  Under BAPCPA, the cour t  must  
commence a hear ing on a mot ion to conver t  or  dismiss no later  than 30 
days after  the mot ion is fi led, and the cour t  must  "decide the mot ion" 
no later  than 15 days after  the commencement  of the hear ing, unless 
(i ) the movant  expressly consents to a cont inuance "for  a speci fic per iod 
of t ime," or  (i i ) "compel l ing circumstances prevent  the cour t  from 
meet ing the t ime deadl ines of amended sect ion 1112(b)(3).  BAPCPA § 
442(d); amended § 1112((b)(3).   
 
 (c) "I f  t he M ovan t  Est abl i shes Cause."  

 
BAPCPA Pr ov i si ons.  Under BAPCPA, i f the movant  

establishes "cause," the cour t  "shal l " (as opposed to ªmayº) conver t  or  
dismiss the case, or  appoint  a t rustee under amended sect ion 
1104(a)(3), BAPCPA sect ion 416, depending on the best  interests of 
credi tors, unless the cour t  "speci fical ly" ident i fies "unusual 
ci rcumstances" that  "establish that  the requested conversion or  
dismissal  is not  in the best  interests of credi tors and the estate."  
BAPCPA § 442(d); amended § 1112((b)(1).  In addit ion, the debtor or  
another  par ty opposing the mot ion must  establish each of the 
fol lowing:  (a) there "is a reasonable l ikel ihood that  a plan wil l  be 
confi rmed within the t imeframes" established in the Bankruptcy Code 
(or , i f those t imeframes do not  apply, wi thin a reasonable t ime); (b) 
there is a reasonable just i ficat ion for  the act  or  omission that  
established the "causeº(except  where "cause" is the substant ial or  
cont inuing loss to or  diminut ion of the estate and the absence of a 
reasonable l ikel ihood of rehabi l i tat ion); and (c) that  act  or  omission 
wi l l  be cured within a reasonable per iod of t ime fixed by the cour t .  
BAPCPA § 442(d); amended § 1112((b)(2). 

 
5. RETI REE BENEFI TS UNDER SECTI ON 1114 
 

Cu r r en t  Pr ov i si ons.  Sect ion 1114 of the Bankruptcy Code 
current ly prohibi ts a chapter  11 debtor  from modifying benefi ts under 
a post -ret i rement  health plan without  complying with a lengthy 
negot iat ion process, somewhat  l ike the process required with respect  to 
a col lect ive bargaining agreement .  I n addit ion, the debtor  (a) must  
show the cour t  that  the modificat ions are necessary to permit  the 
reorganizat ion to succeed, and (b) t reat  ret irees equitably as compared 
to other  par t ies in interest .  Because some ret i ree health plans permit  
an employer  to uni lateral ly modify the plan, some cour ts have held 
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that  sect ion 1114 supersedes the health plan provisions, and some 
cour ts have held that  such provisions are not  superseded by sect ion 
1114. 
 

BAPCPA Pr ov i si ons.  BAPCPA provides that  the bankruptcy 
cour t , upon a par ty in interest©s mot ion, may reverse any modificat ion 
made to ret i ree benefits dur ing the 180 days before bankruptcy, i f the 
debtor  employer  was insolvent  at  the t ime of the modificat ion, unless 
"the cour t  finds that  the balance of the equit ies clear ly favors such 
modificat ion."  BAPCPA § 1403; amended § 1114(l) (emphasis added).  
BAPCPA does not  expressly resolve the issue as to whether  a ret iree 
health plan that  permits an employer  debtor  from uni lateral ly 
modifying a plan notwithstanding amended sect ion 1114.  BAPCPA 
sect ion 1403 appl ies to bankruptcy cases fi led on or  after  the 
Enactment  Date of Apr i l  20, 2005.   

 
I n addit ion, BAPCPA speci fical ly gives the UST the author i ty to 

appoint  a commit tee of ret i red employees, i f the bankruptcy cour t  
orders the format ion of such a commit tee.  BAPCPA § 1406; amended § 
1114(d). 

 
6. PROPERTY OF TH E ESTATE UNDER NEW  
 SECTI ON 1115 (WH ERE TH E DEBTOR I S AN 

I NDI VI DUAL ) 
 

New  BAPCPA Pr ovi si ons.  For  an individual  fi l ing under 
chapter  11, "proper ty of the estate" includes (a) al l  proper ty defined in 
sect ion 541 of the Bankruptcy Code, and (b) al l  proper ty that  is 
acquired after  the commencement  of the case, but  before the case is 
closed, dismissed, or  conver ted.  "Property of the estate" also includes 
earnings from services per formed by the debtor  post -pet i t ion, unti l  the 
case is closed, dismissed or  conver ted.  BAPCPA § 321(a); new § 
1115(a)(1) and (2).   New sect ion 1115(a) is simi lar  to the defini t ion of 
proper ty of the estate for  chapter  13 cases.  11 U.S.C. § 1306(a)(1) and 
(2) ("unt i l  the case is closed, dismissed, or  conver ted©).   New sect ion 
1115(b) fur ther  provides that  the debtor  shal l  remain in possession of 
al l  proper ty of the estate unless a t rustee or  examiner  is appointed, or  
a confi rmed plan or  order  confi rming a plan removes the debtor  from 
possession.  BAPCPA § 321(a); new § 1115(b).  As discussed below, 
sect ion 1123 (contents of  plan) was amended to provide that  the 
chapter  11 plan of an individual  (l ike the chapter  13 plan) must  
provide for  the payment  to credi tors of al l  or  such por t ion of post -
pet i t ion earnings or  income as is "necessary for  the execut ion of the 
plan."  
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7. DUTI ES OF TRUSTEE OR DEBTOR-I N-  

  POSSESSI ON I N SM AL L  BUSI NESS CASES   
  UNDER NEW SECTI ON 1116 

 
New  BAPCPA Pr ovi si ons.   I n addit ion to other  dut ies 

imposed under the current  Bankruptcy Code, under BAPCPA, a smal l 
business debtor  in possession, or  the t rustee for  the smal l  business 
estate, must  comply with the fol lowing: 
 

(a) At tach to the voluntary pet i t ion or  fi le, i f an 
involuntary pet i t ion is involved, the fol lowing i tems within 7 
days after  the date of order  of rel ief-- 

 
 (i ) the debtor©s most  recent  balance sheet , 

statement  of operat ions, cash-flow statement , and Federal  
income tax return; or  

 
 (i i )    a statement  under penalty of per jury that  no 

balance sheet , statement  of operat ions, or  cash-flow statement  
has been prepared and no Federal  tax return has been fi led;  

 
(b) At tend, through i ts senior  management personnel 

and counsel, meet ings scheduled by the cour t  or  the UST, 
including ini t ial debtor  interviews, schedul ing conferences, and 
meet ings of credi tors convened under sect ion 341 unless the 
cour t , after  not ice and a hear ing, waives that  requirement  upon 
a finding of ext raordinary and compel l ing circumstances; 

 
(c) Timely fi le al l  schedules and statements of 

financial affairs, unless the cour t , after  not ice and a hear ing, 
grants an extension, which shal l  not  extend such t ime per iod to 
a date later  than 30 days after  the date of the order  for  rel ief, 
absent  ext raordinary and compel l ing circumstances; 

 
(d) Fi le al l  post -pet i t ion financial  and other  required 

repor ts; 
 

(e)   Maintain insurance customary and appropr iate to 
the indust ry (see sect ion 362(c)(2)); 

 
(f) (i )  Timely fi le tax returns and other  required 

government  fi l ings, and (i i ) subject  to sect ion 363(c)(2), t imely 
pay al l  taxes ent i t led to administ rat ive expense pr ior i ty except  
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those being contested by appropr iate proceedings being 
di l igent ly prosecuted; and 

 
(g) Al low the UST, or  a designated representat ive of 

the UST, to inspect  the debtor©s business premises, books and 
records at  reasonable t imes, after  reasonable pr ior  wr i t ten 
not ice, unless not ice is waived by the debtor . 

 
BAPCPA § 436(a); new § 1116. 
 
8. FI L I NG PL ANS AND DI SCL OSURE     

  STATEM ENTS UNDER SECTI ON 1121  
 

Cu r r en t  Pr ov i si ons.  Sect ion 1121 of the Bankruptcy Code 
l imits the t ime within which a debtor  has the exclusive r ight  to fi le a 
plan and obtain acceptance of that  plan.  Extensions, however, may be 
obtained "for  cause" without  l imitat ion. 

 
BAPCPA Pr ov i si ons.  Under BAPCPA, a cour t  cannot  extend 

(a) the debtor©s exclusive r ight  to fi le a plan beyond 18 months from the 
date the pet i t ion was fi led, or  (b) the debtor©s exclusive r ight  to sol ici t  
acceptances beyond 20 months.  BAPCPA § 411; amended § 1121(d). 
There are no except ions to these deadl ines, except  as to  "small  
business" cases, as discussed below.   

 
I n a smal l  business case, the debtor  has the exclusive r ight  to  

fi le a plan within the 180 days per iod after  ent ry of the order  for  rel ief 
(extending current  law by 80 days), unless, before the deadl ines expire, 
the per iod is extended after  not ice and hear ing, or  the cour t , for  cause, 
orders otherwise.  BAPCPA § 437; amended § 1121(e)(1)(A) and (B).  
The small  business debtor©s plan and disclosure statement  must  be 
fi led not  later  than 300 days after  ent ry of the order  for  rel ief 
(extending current  law by 140 days).  BAPCPA § 437; amended § 
1121(e) (2).   I n order  to obtain an extension of the 180 or  300 day 
deadl ines, (i ) the small  business debtor , after  appropr iate not ice, must  
demonst rate, by a preponderance of the evidence, that  i t  is more l ikely 
than not  that  the cour t  wil l  confi rm a plan within a reasonable per iod 
of t ime, (i i ) the order  extending t ime must  be signed before the exist ing 
deadl ine has expired, and (i i i ) the deadline must  be imposed at  the 
t ime the extension is granted.  BAPCPA § 437; amended § 1121(e)(3).  
I t  should be noted that   the deadl ine established in amended sect ion 
1129(e) may be extended i f the foregoing requirements are sat isfied.  
As discussed below, amended sect ion 1129(e) provides that  the 
bankruptcy cour t  "shal l " confi rm a "smal l  business" plan that  compl ies 
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wi th the appl icable provisions of the Bankruptcy Code "not  later  than 
45 days after  the plan is fi led."  BAPCPA § 438; amended § 1129(e).   

 
The BAPCPA l imitat ions on extending exclusivi ty are intended 

to cause debtors to propose and confi rm a plan more quickly than in 
the past .  I n large reorganizat ions, where debtors and commit tees are 
grappl ing with such complex issues as col lect ive bargaining 
agreements, pension and ret i ree benefi ts, or  mass tor t  l iabi l i ty, 
l imitat ions on exclusivi ty may be det r imental  to the negot iat ion of 
consensual plans.  

 
9. CONTENTS OF AN I NDI VI DUAL 'S PL AN  
 UNDER SECTI ON 1123 

 
Cu r r en t  Pr ov i si ons.  Sect ion 1123 of the Bankruptcy Code 

l ists provisions that  must  be contained in a plan, and provisions that  
may be contained in a plan.   

 
BAPCPA Pr ov i si ons.  Under BAPCPA, a chapter  11 plan of an 

individual  must  provide for  the payment  to credi tors of al l  or  such 
por t ion of earnings from personal services the debtor  per forms after  
bankruptcy, or  other  future income of the debtor , as is "necessary for  
the execut ion of the plan."  BAPCPA § 321(b); amended § 1123(a)(8).  
This provision is a corol lary to new sect ion 1115, which sect ion 
provides that  proper ty of the estate, in the case of an individual  in 
chapter  11, includes post -pet i t ion income and earnings unt i l  the case is 
dismissed, conver ted, or  closed.  I nterest ingly, amended sect ion 1123 
does not  require that  the individual  devote al l  of his or  her  disposal 
income to plan payments, as required in a Chapter  13 case.  
Notwithstanding this omission, amended sect ion 1127 permits an 
unsecured credi tor  or  the UST to seek to modify a confi rmed plan of an 
individual  at  any t ime before complet ion of al l  plan payments.  See 
BAPCPA §321(e); amended § 1127(e) (dismissed below). 
  
10. I M PAI RM ENT UNDER SECTI ON 1124 

 
Cu r r en t  Pr ov i si ons.  Sect ion 1124 of the Bankruptcy Code 

addresses when a claim is "impaired" for  purposes of plan 
confi rmat ion.   

 
BAPCPA Pr ov i si ons.   The BAPCPA amendments to sect ion 

1124 appear to conform to the BAPCPA amendments to sect ion 365.  
Sect ion 365 requires a debtor  or  t rustee to cure, or  provide adequate 
assurance of prompt  cure, in order  to assume an unexpired lease or  
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executory cont ract .  At  t imes, based on "histor ical  fact ," nonmonetary 
defaul ts simply cannot  be cured because history cannot  be rewr i t ten.  
For  example, i f a franchise agreement  provides that  the closing of the 
franchisee©s operat ions is a defaul t , and i f the operat ions close, i t  is too 
late to cure that  nonmonetary defaul t .  See Worthington v. General  
Motors Corp., 113 F.3d 1202 (9th Cir . 1997) (rul ing that  a franchise 
could not  be assumed because the nonmonetary defaul t , caused by a 
closing of operat ions, could not  be cured).  The amendments to sect ions 
365 and 1124 at tempt  to address nonmonetary defaul ts in unexpired 
leases and executory cont racts, as discussed below. 

 
Sect ion 365(b)(2)(D) has been amended in BAPCPA to provide 

that  the debtor  or  t rustee is not  required to cure "any penalty rate or  
penalty provision related to a defaul t  ar ising from a nonmonetary 
defaul t  before assumpt ion."  BAPCPA § 328(a); amended § 
365(b)(2)(D).  BAPCPA©s change of "other  provisions" to "penalty 
provisions" should mean that  the cure of a "penalty" ar ising from a 
nonmonetary defaul t  is not  a required element  of cure for  assumpt ion.  
By negat ive impl icat ion, cour ts should require the cure of non-penal ty, 
non-monetary defaul ts.   

 
Sect ion 365(b)(1)(A) was also amended.  After  BAPCPA, that  

subsect ion contains the except ions to when a non-penalty, 
nonmonetary defaul t  must  be cured in connect ion with an assumpt ion, 
as fol lows: 

 
(i ) Under amended sect ion 365(b)(1)A), the t rustee or  

debtor  is not  required to cure a non-penalty, nonmonetary 
defaul t  of an unexpi red lease real  proper ty (both resident ial and 
nonresident ial) where i t  is impossible to cure that  defaul t  by 
per forming nonmonetary acts.  I f, however, the defaul t  ar ises 
from a fai lure to operate as required in a lease of nonresidential  
real  proper ty (excluding residential  leases), the debtor  or  t rustee 
must  per form under that  lease "at  and after" assumpt ion.  
Fur ther , cure includes the payment of pecuniary losses caused by 
the nonmonetary defaul t in a nonresidential  lease of real  
proper ty.   BAPCPA § 328; amended § 365(b)(1)(A). 
 

(i i ) By negat ive impl icat ion, the debtor  or  t rustee is 
required to cure non-penalty, nonmonetary defaul ts in executory 
cont racts and unexpired leases of personal proper ty.  Therefore, 
the debtor  or  t rustee wi l l  be precluded from assuming an 
executory cont ract  or  personal proper ty lease where i t  is 
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impossible to cure non-penalty, nonmonetary defaul ts.  See 
BAPCPA § 328; amended § 365(b)(1)(A). 

 
Corresponding to the foregoing amendments to sect ion 365, 

BAPCPA also amends sect ion 1124.  Under BAPCPA, a claim is 
impaired i f the claim is for  pecuniary losses ar ising out  of a 
nonmonetary defaul t  in a resident ial  lease of real  proper ty.  BAPCPA § 
328(b); amended § 1124(2)(d).  (BAPCPA l ikewise requires such 
pecuniary losses to be paid in connect ion with an assumpt ion of a 
nonresident ial  real proper ty lease.)   More par t icular ly, under exist ing 
sect ion 1124(2), a claim is not  impaired, notwithstanding a cont ractual  
provision or  appl icable law that  ent i t les the holder  of that  claim to 
demand or  receive accelerated payment  after  defaul t , where (a) the 
defaul t  is cured (unless cure is not  required under §365)), sect ion 
1124(2)(a), (b) the matur i ty of the claim is reinstated, sect ion 
1124(2)(b), (c) the claim holder  is compensated for  any damages 
incurred as a resul t  of reasonable rel iance of the cont ractual  provision 
or  appl icable law that  accelerated payment , sect ion 1124(2)(c), and (d) 
the plan does not  al ter  the holder ’s legal , equi table, or  cont ractual  
r ights, sect ion 1124(2)(d).  Amended sect ion 1124(2)(d) is consistent  
wi th amended §365(b)(1)(A).   

 
Under amended sect ion 1124(2)(d), a claim is not  impaired i f i t  

ar ises from the fai lure to per form a nonmonetary obligat ion other  than 
a claim that  compensates actual  pecuniary loss (except  the loss of the 
debtor  or  an insider) resul t ing from the debtor©s fai lure to operate a 
nonresident ial  real proper ty lease.  BAPCPA § 328(b); amended § 
1124(2)(d).  I n other  words, i f the claim is for  compensat ion for  actual  
pecuniary loss, caused by a nonmonetary defaul t  in a nonresident ial 
real  proper ty lease, the claim is impaired under the plan unless i t  is 
paid. 
 
11. POST-PETI TI ON DI SCL OSURES AND 

SOL I CI TATI ONS UNDER SECTI ON 1125 
 
Sect ion 1125 of the Bankruptcy Code governs disclosure made in 

connect ion with the sol ici tat ion of a plan of reorganizat ion.  Under BAPCPA 
sect ions 408, 431, and 717, several  changes were made to sect ion 1125, as 
discussed below. 

 
(a) M or e F lex i bl e Ru les for  Di sclosu r es.  

 
BAPCPA Pr ov i si ons.  Amended sect ion 1125(a) now provides 

that , in determining the adequacy of informat ion, the cour t  must  
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ªºconsiderº (a) the complexi ty of the case, (b) the benefi t  of addi t ional 
informat ion to credi tors and other  par t ies in interest , and (c) the cost  
to provide the addit ional  informat ion.  BAPCPA § 431 (ent i t led, 
ªFlexible Rules for  Disclosure Statements and Plansº); amended § 
1125(a). 
 

(b) Pr epack aged Chapt er  11 Plans. 
 

Cur r en t  Pr ov i si ons.  Sect ion 1125(b) of the Bankruptcy Code 
prohibi ted post -pet i t ion sol ici tat ions for  the acceptances or  reject ions of 
a plan unt i l  the credi tors received a cour t -approved disclosure 
statement .  Before BAPCPA, this included post -pet i t ion sol ici tat ions of 
a ªprepackaged plan.º  

 
BAPCPA Pr ov i si ons.  Amended §1125(g) permits post -pet i t ion 

sol ici tat ions of holders of claims and interests, provided the 
sol ici tat ions comply with appl icable nonbankruptcy law and the holder  
that  is being sol ici ted post -pet i t ion was sol ici ted before the bankruptcy 
ªin a manner complying with appl icable nonbankruptcy law.º  
BAPCPA § 408; amended § 1125(g). 
 

(c) Tax Di sclosu r es. 
 

BAPCPA Pr ov i si ons.   Amended sect ion 1125(a)(1) speci fical ly 
provides that  adequate informat ion includes disclosures regarding 
potent ial , mater ial  federal  tax consequences of the plan on the debtor , 
any successor  to the debtor , and a hypothet ical  investor  typical  of the 
holders of claims or  interests in the case.  BAPCPA § 717; amended § 
1125(a)(1).  
 
12. M ODI FI CATI ONS TO PL ANS OF  
 I NDI VI DUAL S UNDER SECTI ON 1127 
 
Sect ion 1127 of the Bankruptcy Code governs modificat ions to a 

chapter  11 plan before and after  confi rmat ion, but  before substant ial 
consummat ion of the plan.  Under BAPCPA sect ion 321(e), major  changes 
were made to sect ion 1127, as discussed below. 

 
(a) Expanded Abi l i t y  t o M odi fy  Plans of   

I nd i v i duals i n  Chapt er  11. 
 

BAPCPA Pr ov i si ons.   Under amended sect ion 1127(e), i f the 
debtor  is an individual , a plan ªmayº be modified at any time after  
confi rmat ion "unti l  completion of payments under the plan," regardless 
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of whether  substant ial  consummat ion has occur red.  (Emphasis 
added.)  After  confi rmat ion, only the debtor , a chapter  11 t rustee, the 
UST, or  the "holder  of an al lowed unsecured claim" may move for  such 
modificat ion.  The mot ion may seek to (i ) increase or  reduce the 
amount  of payments on claims in a par t icular  class, (i i ) extend or  
reduce the t ime per iod for  such payments, or  (i i i ) al ter  plan payments 
to an individual credi tor  in order  to account  for  payments received by 
that  credi tor  from outside the plan.  BAPCPA §321(e)(1)(2) and (3); 
amended § 1127(e).  Not  surpr isingly, amended sect ion 1127(e) is 
substant ial ly similar  to the sect ion governing modificat ions of a 
chapter  13 plan.  See 11 U.S.C. § 1329(a)(1)(2) and (3)(modificat ions of 
a chapter  13 plan after  confi rmat ion). 

 
Obviously, i f an individual  debtor©s income signi ficant ly 

increases, unsecured credi tors may fi le a mot ion to increase plan 
payments.  The amendment  is unclear  as to whether  an unsecured 
credi tor  who is impaired under a plan, but  who has received al l  plan 
payments due the class of unsecured credi tors, may move to increase 
plan payments to unsecured credi tors where secured credi tors, for  
example, have not  received al l  plan payments.  I f so, because secured 
claims are often paid over  much longer per iods of t ime than unsecured 
claims, a confi rmed chapter  11 plan of an individual  would have no 
real  final i ty.  

 
Presumably credi tors wi l l  negot iate for  plan provisions that  

require more frequent  or  complete disclosures dur ing the post -
confi rmat ion per iod.  I n this way, the credi tors could bet ter  monitor  
any increases in the individual  debtor©s income.  Since discharge is 
delayed unt i l  al l  plan payments are made, as discussed below with 
respect  to amended sect ion 1141, the individual  debtor  should have 
sufficient  incent ive to comply with any such post -confi rmat ion 
repor t ing requirements. 
 
 (b)   Plan  M odi f i cat i on  Requ i r emen t s. 
 

BAPCPA Pr ov i si ons.  BAPCPA makes clear  that  (i ) a modified 
plan is subject  to the same requirements as an or iginal plan, (i i ) the 
modified plan requires disclosure under sect ion 1125 (as the cour t  may 
direct  such disclosure), (i i i ) not ice and hearing, and (iv) cour t  approval  
of the modificat ions.  BAPCPA § 321(e); amended § 1127(f)(1) and (2). 
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13. PL AN CONFI RM ATI ON UNDER SECTI ON 1129 
 

To confi rm a chapter  11 plan, the bankruptcy cour t  must  find that  the 
plan sat isfies each of the requirements of sect ion 1129 of the Bankruptcy 
Code.  Under BAPCPA sect ions 710, 213(1), 321(c), and 1221(b), major  
addit ions and amendments were made to sect ion 1129, as discussed below. 

 
(a)    Paymen t  of  Tax Clai ms. 

 
Cu r r en t  Pr ov i si ons.   Before BAPCPA, sect ion 1129 provided 

that  a plan could not  be confi rmed unless sect ion 507(a)(8) unsecured 
tax claims received deferred cash payments, over  a per iod not  to exceed 
six years after  the date of assessment , and the deferred payments 
must  have had a value, as of the effect ive date of the plan, equal to the 
al lowed amount  of such claim.º  
 

BAPCPA Pr ov i si ons.  Under BAPCPA, the plan must  provide 
that  sect ion 507(a)(8) unsecured tax claims are paid (a) in regular  
instal lments (as opposed to ªdefer red cash paymentsº), (b) in ful l  
wi thin five years from the order  for  rel ief (rather  than six years from 
the date of assessment), and (c) ªin a manner not  less favorable than 
other  non-pr ior i ty unsecured claims provided for  in the planº (a new 
provision).  BAPCPA § 710; amended § 1129(a)(9).  I n addit ion, a  
secured tax claim that  would be a sect ion 507(a)(8) unsecured tax 
claim absent  the col lateral  is ent i t led to the same t reatment  as an 
unsecured tax claim under amended sect ion 1129(a)(9).  After  
BAPCPA, new sect ion 511 governs the determinat ion of the 
appropr iate interest  of interest  on tax claims and administ rat ive 
expense tax claims.  Under new subsect ion 511(a) interest  "shal l  be the 
rate determined under appl icable nonbankruptcy law," and, in the case 
of a confi rmed plan, under new  subsect ion 511(b), the rate "shall  be 
determined as of the calendar month in which the plan is confi rmed." 
 

(b)    Domest i c Suppor t  Obl i gat i ons. 
 

BAPCPA Pr ov i si ons.  Under BAPCPA, the chapter  11 plan of 
an individual  cannot  be confi rmed unless the plan provides for  the 
payment  of post -pet i t ion domest ic support  obl igat ions required by 
judicial or  administ rat ive order , or  by statute.  BAPCPA § 213(1); 
amended § 1129(a)(14).   
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(c)    Unsecu r ed Debt  of  an  I nd i v i dual   
 i n  Chapt er  11 Plan . 

 
BAPCPA Pr ov i si ons.  Under BAPCPA, the chapter  11 plan of 

an individual  cannot  be confi rmed over  the object ion of an unsecured 
credi tor  unless the debtor  shows that  the value of the proper ty to be 
dist r ibuted under the plan is not  less than (i ) the debtor ’s projected 
disposable income for  five years, or  (i i ) the per iod for  payments that  is 
proposed in the plan, whichever  is longer.  BAPCPA § 321(c); amended 
§ 1129(a)(15). 

 
(d)    Smal l  Busi ness Cases. 

 
BAPCPA Pr ov i si ons.  Under BAPCPA, in a small  business 

case, within 45 days of fi l ing (unless the t ime for  confi rmat ion is 
extended as required by BAPCPA § 437l, at  amended § 1121(e)(3)), the 
cour t  must  confi rm a plan that  complies with the requirements of the 
Bankruptcy Code, and was fi led within the exclusivi ty per iod for  smal l 
business debtors under amended sect ion 1121. BAPCPA § 438; 
amended § 1129(e). 
 
14. EFFECT OF CONFI RM ATI ON UNDER  
   SECTI ON 1141 
 
Sect ion 1141 of the Bankruptcy Code deals with the effect  of 

confi rmat ion.  Under BAPCPA sect ions 321(d), 330(b), and 708, three major  
changes were made to sect ion 1141, as discussed below. 

 
(a)   Delay i n  Di schar ge of  an  I nd i v i dual   
 Pendi ng Complet i on  of  Plan  Paymen t s 

 
BAPCPA Pr ov i si ons.  Under BAPCPA, unless (after  not ice 

and hear ing) the cour t  orders otherwise ªfor  cause,º confi rmat ion of a 
chapter  11 case for  an individual  does not  grant  a discharge unt i l  the 
debtor  has completed plan payments. BAPCPA § 321; amended § 
1141(d)(5)(A). "Cause" is not  defined.   

 
After  the plan payments are paid, the cour t  wil l  grant  the 

individual  debtor  a discharge in accordance with the other  provisions 
of the Bankruptcy Code.  I f al l  plan payments are not  made, after  
not ice and hear ing, at  any t ime after  confi rmat ion, the cour t  may grant  
a discharge to the individual  i f (i ) the plan payments that  were made 
to that  point  exceeded what  credi tors would have received in a chapter  
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7 l iquidat ion, and (i i ) modificat ion of the plan is ªnot  pract ical.º  
BAPCPA § 321; amended § 1141(d)(5)(B). 

 
(b)   Delay i n  Di schar ge Pendi ng Cer t ai n  Pr oceedi ngs. 

 
BAPCPA Pr ov i si ons.  Under BAPCPA, the cour t  wi l l  not  delay 

ent ry of a discharge to an individual (see above) where the cour t  finds 
that  ªthere is no reasonable cause to believeº that  there is a proceeding 
pending in which the debtor  may be found gui l ty of (i ) a felony, or  (i i ) 
l iable for  a debt  ar ising from a violat ion of the (A) federal  Secur i t ies 
Exchange Act , or  similar  state law, (B) cr iminal acts, intent ional  tor t , 
or  wi l l ful  or  reckless misconduct  that  caused ser ious physical  injury or  
death to an individual , or  (C) civi l  RICO.  BAPCPA § 330(b); amended 
§ 1141(d)(5)(C). 

 
(c)   No Di schar ge of  Fr audu len t  Taxes. 

 
BAPCPA Pr ov i si ons.  Under BAPCPA sect ion 708, 

confi rmat ion of a plan does not  discharge a corporat ion from (i ) any 
debt  owed to a governmental  unit  that  is not  dischargeable under 
amended sect ion 532(a), amended sect ion 1141(d)(6)(A), or  (i i ) a tax 
with respect  to which the debtor  ei ther  (A) made a fraudulent  return, 
or  (B) wi l l ful ly at tempted to evade or  defeat  the tax, amended sect ion 
1141(d)(6)(A). 

 
 


