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BANKRUPTCY COURT JURISDICTION RE-EXAMINED

Subject matter jurisdiction over bankruptcy matters is “grounded in, and limited
by,” 28 U.S.C. § 1334.2 Section 1334(a) providesthat the district court hasboth original
and exclusive jurisdiction of cases“under title 11,” which means the bankruptcy petition
for rdief itsdlf.® Subsection (b) of § 1334 setsforth the* core” jurisdiction of federa courts
to hear dl proceedings*arisng under title 11” and al proceedings* arising in” acase under
tile 11.* Subsection () sats forth the “related to” jurisdiction of courts to hear
proceedings that are merely “related to” acase under title 11.° Thus, bankruptcy courts
have jurisdiction over both “core’ matters and matters that are me931rely “related to” a
bankruptcy.®
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! Celote Corp. v. Edwards, 514 U.S. 300, 307 (1995).

2 28U.SC. §1334 (1994).

3 Randall & Blake, Inc. v. Evans(In re Canion), 196 F.3d 579, 584 (5" Cir. 1999).

4 Wood v. Wood (In re Wood), 825 F.2d 90, 92 (5" Cir. 1987).

®1d. Finally, subsection (d) of § 1334 providesthat the federal district court has* exclusive
jurisdiction of all of theproperty . . . of thedebtor asof the commencement of the case, and of property
of the estate.” 28 U.S.C. § 1334(d) (1994).

6 Although a bankruptcy court may hear a “non-core” matter otherwise “related to” a
bankruptcy case under title 11, the court may only submit proposed findings of fact and conclusions
of law to thedistrict court. 28 U.S.C. 8 157(c)(1) (1994). Thedistrict court then reviewsthe proposed
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For twelveyears, theleading Fifth Circuit decison to examine“core’ and “related
to”jurisdiction has been Wood v. Wood (In re Wood).” In that case, the Fifth Circuit
defined a” core” proceeding asonethat “invokesasubstantiveright provide by title 11 [the
Bankruptcy Code] or if it isaproceeding that, by its nature, could arise only inthe context
of abankruptcy case.”® Wood adopted the definition of “related to” jurisdiction articulated
by the Third Circuit® The court stated that the test is “whether the outcome of [the]
proceeding could concelvably have any effect on the estate being administered in
bankruptcy."*°

The Fifth Circuit’ slatest cases deding with “rdlated to” jurisdiction areRandall &
Blake, Inc. v. Evans (Inre Canion)' and Bass v. Denney (InreBass).'? Both decision
address whether the bankruptcy court has “related to” jurisdiction in an adversary
proceeding where the debtor is not aparty.*® Based on the facts of each case, the Fifth

findings and considers de novo those matters to which any party makes atimely objection.

Id. Nonetheless, to determine whether bankruptcy jurisdiction exists, “it is necessary only to
determinewhether amatter isat lest ‘related to’ the bankruptcy.” Walker v. Cadle Co. (InreWalker),
51 F.3d 562, 569 (5" Cir. 1995) (quoting Wood, 825 F.2d at 93).

7 825 F.2d 90 (5" Cir. 1987).

81d.a97.

% |d.at 93. The definition of “core” and “related to” jurisdiction has been adopted by the
majority of thecircuit courtsrulingontheissue. See generally Inre Marcus Hook Dev. Park, Inc., 943
F.2d 261, 264 (3d Cir. 1991); Miller v. Kemira, Inc. (In re Lemco Gypsum, Inc.), 910 F.2d 784, 788 (11"
Cir. 1990); Gardner v. United States (In re Gardner), 913 F.2d 1515, 1518 (10" Cir. 1990) (citing Pacor,
Inc. v. Higgins, 743 F.2d 984, 994 (3d Cir. 1984)). The Pacor court went onto explain: “Anactionis
related to bankruptcy if the outcome could alter the debtor’ srights, liabilities, options, or freedom of
action (either positively or negatively) and which in any way impacts upon the handling and
administration of the bankrupt estate.” Pacor, 743 F.2d at 994.

10 Wood, 825 F.2d at 93 (citing Pacor, 743 F.2d at 994).

11 196 F.3d 579 (5" Cir. 1999) (Wiener, J)

12171 F.3d 1016 (5" Cir. 1999) (Wiener, J)

13 Canion, 196 F.3d at 584-87; Bass, 171 F.3d at 1022-23.
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Circuit reached different conclusions.

In Canion, after aChapter 7 bankruptcy case wasfiled, acreditor brought suitin
federa didrict court against a number of the debtor’s friends, relatives, and business
asociates, dleging that the defendants interfered with the creditor’s efforts to collect on
ajudgment againgt the debtor.** The district court referred the lawsuit to the bankruptcy
court.® After the bankruptcy court dismissed, with prejudice, the creditor’ sclaims againgt
the defendants, ' the creditor appedled.!” The primary issue in the Fifth Circuit opinion
was whether the bankruptcy court had jurisdiction over the adversary proceeding.*®

The Fifth Circuit held that “related to” jurisdiction is determined by examining
whether, a the time the district court referred the case to the bankruptcy court,'® the
outcome of the litigation “could conceivably have any effect on the estate being
administered in bankruptcy.”® In Canion, if the creditor could collect on its judgment
from the defendants in the adversary proceeding, and if the defendants were not entitled
to subrogation,?* the claims againgt the debtor could be reduced by the outcome of the

14 canion, 196 F.3d at 581. The causes of action included conspiracy, fraud, tortious
interference with judgment, alter ego liability, and fraudulent transfers under the Texas Uniform
Fraudulent Transfer Act. 1d. at 582.

15 canion, 196 F.3d at 581, 583.

16 4.

17 1d. at 584.

18 |d. at 584-87. TheFifth Circuit rejected the argument that the creditor waived al rightsto
contest jurisdiction when he consented to the referral to bankruptcy court. Id. at 585. It iswdll
established that bankruptcy court jurisdiction is subject matter jurisdiction and thus cannot be
conferred by the parties. 1d. at 583.

19d.at 587. “Federal subject matter jurisdictionistested when thejurisdiction of thefederal
courtisinvoked.” Id.at 586 n. 29. See discussion infra note 22.

20 Canion, 196 F.3d at 585 (quoting Bass v. Denney (In re Bass), 171 F.3d 1015, 1022 (5" Cir.
1999)).

21 Without comi ngtoaconclusion, the court noted that the defendants might not beentitled
to subrogation. Id. at 585-86.
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liigation.?? Such areduction “wouldinureto the benefit of al other unsecured creditors.”
In so ruling, the Fifth Circuit specificaly noted that “[c]ourts in other circuits that have
faced this question have held that a clam between two non-debtors that will potentidly
reduce the bankruptcy estate's liabilities produces an effect on the estate sufficient to
confer ‘related to’ jurisdiction.”?

The Fifth Circuit concluded that no “related to” jurisdiction existed in Bass,
primarily because the bankruptcy case was dismissed at the time the parties attempted to
invoke bankruptcy jurisdiction.”? In 1992, the debtor filed a Chapter 7 casein Utah in
which acreditor eventualy obtained ajudgment against the debtor, Bass, and aruling that
the judgment was not discharged by hisbankruptcy.?® Basswasthe beneficiary of severa
irrevocable, fully discretionary “ spendthrift trusts” created under Texaslaw.?” Thetrustees
were not “parties’ to the bankruptcy case.?®

After the bankruptcy case was closed in 1996, the judgment creditor determined
that the debtor had received approximately $300,000 a year in distributions from one of

22 |d. at 586. Because the bankruptcy court dismised the creditor’s claimsagainst thethird
parties inCanion, the Fifth Circuit knew that the outcome of the litigation would not have an impact
on the bankruptcy case. Id.at 586 n. 27. The court emphasized, therefore, that jurisdiction must be
tested asof thereferral tothebankruptcy court. 1d. at 586-87. See also supra note 19 (discussing the
same).

23 Canion, 196 F.3d at 586.

4 |d.at 586 & n. 28.

%> Bass, 171 F.3d a 1022.

%6 |d. at 1020.

27 |d. The trusts were * spendthrift” under Texas state law because the trust indentures
“contain[ed] express prohibitions against voluntary and involuntary alienation.” Id. a 1028.
Therefore, no part of the trusts could be “taken on execution or garnishment by creditors of the
beneficiary.” Id. (quotingBank of Dallasv. Republic Nat'| Bank, 540 S.W.2d 499, 501 (Tex. Civ. App.
1976)).

28 Bass, 171 F.3d at 1020. Presumably, the trustees were not partiesto the case because the
trusts were not creditors or assets of the estate.
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the trusts?® To collect on the nondischargeable judgment, the creditor filed a suit against
the trustees of the spendithrift trusts in Texas bankruptcy court.*® Reying on Smith v.
Moody (In re Moody),! the creditor then obtained a mandatory injunction that required
the trustees to give 72-hour notice before making any digtribution from the trusts to the
debtor.3? The trustees appealed.®

Citing thedefinition of “rdlated to” jurisdiction articulated inWood, the Fifth Circuit
found that the outcome of the litigation againgt the trustees could not have any conceivable
impact “upon the handling and administration of the bankruptcy estate”™* Because the
Utah bankruptcy case was closed before the lawsuit was filed, no bankruptcy estate was
in exisgence*® Therefore, the judgment crediitor’ s dispute with the trustees could not be
“related to” the bankruptcy estate.®* TheFifth Circuit also dismissed the creditor’ s* core”
jurisdiction argument because the collection of a nondischargeable money judgment does
invoke a substantive right provided by the Bankruptcy Code.*’

2 .

304,

31 837 F.2d 719 (5" Cir. 1988).

32 Bass, 171 F.3d at 1020-21.

33 1d. at 1021.

34 1d.at 1022 (quoting the Third Circuit’ s definition of “related to” jurisdiction set forth in
Pacor Inc. v. Higgins 743 F.2d 984, 994 (3d Cir. 1984), and adopted by the Fifth Circuit in Wood v.
Wood (In re Wood), 825 F.2d 90, 93 (5" Cir. 1987)).

35 Bass, 171 F.3d at 1023. Asthecourt pointed out, adisputewith the debtor isnot sufficient
to create “related to” jurisidiction. 1d. (citingFeldv. ZaleCorp.(In reZae Corp.), 62 F.3d 746, 753 (5"

Cir. 1995)).

26 Bass, 171 F.3d at 1023. Because there was no bankruptcy estate, any benefit that might
bederived fromthetrustee giving notices of distributionswould not beturned over to the bankruptcy
estate. 1d.

37 1d. a 1025-26;see als0 supra text accompanying note8 (discussinga“core” proceeding).
The court also dismissed the creditor’s “inherent” or “supplemental” jurisdiction argument because
bankruptcy courts cannot exercise supplemental jurisdiction. Bass, 171 F.3d at 1024 (citing Walker
v. Cadle Co. (Inre Walker), 51 F.3d 562, 570-73 (5" Cir. 1995)).
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After deciding that the bankruptcy court had no jurisdiction, it was unnecessary to
address the merits of the mandatory injunction against the trustees.®® The Fifth Circuit did
s0, however, in order to “avoid the misunderstanding”* that was caused by the court’s
opinionin Moody.** The purpose of the discussion was to limit the holding in Moody to
the facts of that case,** thereby discouraging its expansion beyond those facts.*?

Perhapsthe most important distinguishing characteristicinMoody wasthat thetrust
distributions were mandatory, rather than discretionary under state trust law.*® In Bass,
the Fifth Circuit concluded that a bankruptcy court could “ neither prohibit nor command
the exercisg” of a trustee's discretion in making digtributions from a discretionary
“gpendthrift trust,” either directly or indirectly.* Ordering thetrustee of such atrust to give
advance notice before making a distribution would place the trustee “in the untenable
positionof ether refraining from making Trugt distributionsathough or doing o after giving

38 Bass, 171 F.3d at 1026-30.

39 1d.at 1026 n. 43.

40 TheFifth Circuit characterized theanal ysisof themeritsas*“ persuasive authority at best.”
Id. at 1026 n. 43.

41 |d. at 1026-30. Some of the disti nguishing factsinMoody were asfollows: (@) apending
Chapter 11 (not a closed Chapter 7); (b) the mandatory notice requirement was issued in the
bankruptcy case (not a separate adversary proceeding); (c) the basis of the relief was the debtor’s
misappropriation of disbursements made after the bankruptcy case (not aclaim that arose before the
bankruptcy); (d) the trustee was a party to the Chapter 11 case (not anon-party); (€) the bankruptcy
trustee was attempting to marshal assets of the estate (not a creditor’s attempt to collect on a
judgment); and (f) the distributions at issue would inure to the benefit of the bankruptcy estate (as
opposed to an individual creditor, without passing through the estate). Id. a 1026-27. In summary,
the Fifth Circuit found that the “ circumstances of Moody dictate that its holding and reasoning be
limited to those unique and difficult facts for which its highly imaginative solution was crafted.” 1d.
at 1027.

24,

“3 Bass, 171 F.3d at 1027.

“4 Bass, 171 F.3d at 1030.
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notice to the [judgment creditor] and thereby risking charges of breach of trust.”*

. FINALITY AND APPELLATE JURISDICTION

InBeal Bank, SS.B. v. Caddo Parish-Villas South, Ltd. (Inre Caddo Parish-
Villas South, Ltd.),* the Fifth Circuit analyzed whether adistrict court order wasfind and
appedable under 28 U.S.C.§ 158(d).*” In that case, Caddo Parish-Villas South, Ltd.
(Caddo), the debtor, filed a Chapter 11 case after Bed Bank seized its sole assets, an
apatment complex.”® Bed Bank’s proof of claim asserted a claim secured by the
gpartment complex based on a mortgage note and mortgage the Bed Bank purportedly
purchased from the Department of Housing and Urban Development (“HUD”).*° At the
end of a second hearing on the Caddo’s objection to Bed Bank’s proof of clam, the
bankruptcy court granted the objection and disdlowed Bed Bank’s proof of clam
because no evidence was offered to prove that HUD sold the mortgage note to Bedl
Bank.>® The bankruptcy court refused to grant Bed Bank’s motion for reconsideration,
even though Beal Bank findly produced an assignment of the mortgage note>

On Beal Bank’s appedl, the digtrict court reversed the bankruptcy court and
overruled the debtor’s objection to Beal Bank’s proof of claim.>? But the district court
aso remanded the case for further proceedings on the issue of whether, under gpplicable

4.

46 174 F.3d 624 (5" Cir. 1999).

47 1d. at 625-26 (citing 28 U.S.C. § 158(d) (1994)).

8 1d. at 625.

49 4.

%0 1d. at 626.

51 Caddo, 174 F.3d a 626-27.

52 |d. If the order had stopped with this ruling, the district court’s order would have been
final and non-appealable.
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state law,* Bed Bank should indemnify the debtor from future claims on the mortgage
note.>* The Fifth Circuit dismissed the gpped, finding that the district court’s order was
not final and, therefore, not appedable.>®

For more than ten years, the rule in the Fifth Circuit has been that adigtrict court
order that affirms or reverses the bankruptcy court, but aso remands the case for further
“dgnificant proceedings,” isnot fina and appealable>® In Caddo, the court explained that
whether an order requires*‘ sgnificant further proceedings . . . turnson whether the order
cdls on the bankruptcy court to perform ajudicid function or apurey ministerid function.
Judicid functions entail significant further proceedings; ministerid functionsdonot.”’” The
order inCaddo required more than a* purely mechanical” or “computationa” proceeding
inthe bankruptcy court, and more than the “ mere entry of an order in accordance with the
district court’s decision.”®®

The Fifth Circuit rgected Caddo’s argument that the district court order was
purely mechanical because the proceedings on remand would not enhance or dter the
appd late court’ sresolution of theissueon gpped (i.e., whether Bed Bank’ sproof of claim

%3 |d. at 627 (citing La Rev. Stat. Ann. § 10:3-309(b) (West 1993).

% Caddo, 174 F.3d a 627.

%5 |d.a 629, seealso 28U.S.C.§ 158(d) (1994). Appellatejurisdiction to hear bankruptcy
appeals is conferred by 28 U.S.C. § 158(d) (providing that “[t]he courts of appeals shall have
jurisdiction of appealsfromall final judgments, ordersand decrees entered under subsections(a) and
(b)of thissection™); 28 U.S.C. § 1291 (1994) (providing that circuit courtshavejurisdiction to consider
appeals for al final decisionsof thedistrict courtson appeal from the bankruptcy court); and 28 U.S.C.
§ 1292 (1994) (dealing with interlocutory orders or injunctions).

%6 Caddo, 174 F.3d at 626. According tothe Fifth Circuit inCaddo, piecemeal decisionson
this issuewere“finally assembledinto asinglecoherent rule” inAllegheny I nter national Credit Corp.
v. Bowman (In re Bowman), 821 F.2d 245, 246-48 (5" Cir. 1987). Id. at 627.

5" Caddo, 174 F.3d at 627-28.

%8 |d. at 628. Thedetermination of whether Beal Bank should indemnify Caddowould require
the bankruptcy court to make findings of fact and conclusions of law. Id.
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should be alowed).*® In other words, even though the indemnification issue that was
remanded would not impact the alowance of Bed Bank’s proof of claim, the district
court’s order in Caddo was not appealable.®® Until the bankruptcy court ruled on the
remanded issue, Caddo could not apped the ruling on the proof of claim.®

[II.  TRUSTEE ISPERSONALLY LIABLE FOR GROSSNEGLIGENCE

Judge Robert Parker, in a matter of first impresson for the Fifth Circuit,
established the standard of carefor abankruptcy trustee and thetrustee' s persond ligbility
for damagesto abankruptcy estate.®? Inso doing, the court found that the trustee’ sfailure
to file atax return timely did not meet the gross negligence standard.®®

The court firgt noted that the Bankruptcy Code is silent on the standard of care
required of atrustee.®* However, the United States Supreme Court hasheld that atrustee
may be held persondly liable for willfully and deliberatdy breaching his fiduciary duty of

%9 |d. at 626-28.

0 |d.at 628-29. A different result was reached in United States Trustee v. Gryphon at the
Stone Mansion, Inc., 166 F.3d 552 (3d Cir. 1999), where only computational functions were required
in the remanded proceeding. Id. at 557. InStone Mansion, the bankruptcy court held that it did not
have jurisdiction to determine whether a United States Trustee' s quarterly fee, 28 U.S.C. § 1930, was
due after the debtor’s plan was confirmed. In re Gryphon at the Stone Mansion, Inc., 204 B.R. 460,
462-63 (Bankr. W.D. Pa. 1997). The district court disagreed and remanded for further proceedings.
United States Trusteev. Gryphon at SoneMansion, Inc., 216 B.R. 764, 769 (W.D. Pa. 1997). TheThird
Circuit did not dismiss the appeal, notwithstanding the remand order. The court asked the question,
“[w]hat is left forthe Bankruptcy Court todo onremand?’ Stone Mansion, 166 F.3d at 557. Because
the bankruptcy court only needed to “ assessthefees” by apply astatute, the Third Circuit found that
the remand order was only ministerial in nature. 1d.

61 Caddo, 174 F.3d at 629.

2 Dodson v. Huff (In re Smyth), 207 F.3d 758, 761-62 (5™ Cir. 2000).

%3 1d. a 762.

%4 1d. a 761.
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loyaty.® In so ruling, the Supreme Court did not addressatruste sliability for negligent
actions.

The Fifth Circuit observed that the circuits are split on theissue of the standard of
care a trustee owes his fiduciary.®® The Ninth Circuit imposes liability for mere
negligence® Yet, the Seventh and Tenth Circuits have held that a trustee may only be
persondly ligble if he acts willfully and ddiberatdy in violation of his fiduciary duties®
Rather than adopt ether line of reasoning, the Fifth Circuit instead followed an intermediate
position “articulated in the well-reasoned In re J.F.D. Enterprises, Inc.”®®

The court aso cited approvingly the recommendation of the 1997 Find Report of
the National Bankruptcy Review Commission, which had recommended the adoption of
a gross negligence standard to measure the actions of trustees.™ The court quoted the
Black’s Law Dictionary definition™ of gross negligence approvingly:

Theintentiond failure to perform amanifest duty in reckless disregard of
the consequences. . . . Itisanact or omission respecting lega duty of an
aggravated character as digtinguished from a mere failure to exercise
ordinary care. It amountsto indifferenceto present lega duty and to utter
forgetfulnessof legd obligations so far asother personsmay be affected.”

5 Mosser v. Darro, 341 U.S. 267, 272-73 (1951).

% Dodson, 207 F.3d at 761.

%7 1d. (citing In re Cochise Call. Park, Inc., 703 F.2d 1339, 1357 (9" Cir. 1983)).

%8 1d. (citing In re Chicago Pac. Corp., 773 F.2d 909, 915 (7™ Cir. 1985); Sherr v. Winkler, 552
F.2d 1367, 1375 (10" Cir. 1977)).

©9 223 B.R. 610 (Bankr. D. Mass 1998.

0 Dodson, 207 F.3d at 762 (citing Nat’ | Bankr. Comm' n Final Report § 3.3.2 at 859 (1997)).

;; Id. (citing BLACK’S LAW DICTIONARY 1033 (6" ed. 1990)).

Id.
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IV. ASSUMPTION OF AN EXECUTORY CONTRACT DOES NOT
RESULT IN A DISCHARGED DEBT UNDER A PLAN

Atissuein Century Indemnity Co. v. National Gypsum Co. (In re National
Gypsum Co. Settlement Trust)”® was whether a Chapter 11 plan’s assumption of an
executory contract with a zero cure amount was effective and properly noticed to the
affected creditor.”* A declaratory judgment was brought against the debtor post-
confirmation because of the debtor’ srefusal to pay an indebtedness arising out of apre-
petition executory contract which has been assumed by the Plan.”™ Al three courtsfound
that the dlaim wasnot discharged.”® Thedistrict court and, subsequently, the Fifth Circuiit,
disagreaing with the bankruptcy court, found that the record did not support the debtor’s
position that azero cure amount was binding and remanded the casefor further hearings.””
The controverses between the debtor and Century Indemnity revolved around the
intersection of 11 U.S.C. § 365(g)"® and 1141 (d)” and the notice requirements of
Bankruptcy Rule 6006 when an executory contract is to be assumed, regjected or
assigned.®

The debtor, Nationa Gypsum, was a manufacturer of asbestos-containing
products.® Century’s predecessor in interest had issued liability insurance to National

73 208 F.3d 498 (5" Cir. 2000)).

™ 1d. a 501.

" |d. at 503-04.

® 1d. at 498.

" Nat'| Gypsum, 208 F.3d 503-04.

78 1d. at 504 (citing 11 U.S.C. § 365(g) (1994)), Section 365(g) provides that the rejection of
an executory contract constitutes a breach of the contract. 11 U.S.C. 8 365(g). Thisgivesriseto an
unsecured claim.

9 Section 1141(d) indicatesthat confirmation of aplanresultsinthedischarge of enumerated
debts. 11 U.S.C. § 1141(d) (1994).

80 Nat'| Gypsum 208 F.3d at 504-07, 511.

8. |d. at 501-02.
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Gypaum.®? To address insurance coverage disputes that had arisen in the industry-wide
litigation, the Wdllington Agreement was entered in 1985 by numerous manufacturersand
most of their insurers® The Wellington Agreement provided, in part, that those insurers
who had signed the agreement would contribute funds to the Asbestos Claim Facility.3
The sgnatory insurers agreed to make gapfilling payments to cover the non-signatory
insurers shareof defenseandindemnity costs® The Wellington Agreement was designed
to compensate ggnatory insurers for the interim payments. Manufacturers were
encouraged to pursue non-sgnatory insurers by imposing an interest obligation on the gap
payments.® Prior to Nationd Gypsum's bankruptcy, Century had made gapfilling
payments for amounts owed by non-signatory insurers®’

When Nationd Gypsum fileditsplan, it stated that the Wdlington Agreement was
to be assumed and that it was not in default on any payments, and therefore, the cost to
cure was zero.2 When Century filed suit to collect amounts dlegedly due post-
confirmation, Nationa Gypsum moved for summary judgment pursuant to 11 U.S.C. §
1141(d), contending that the debt had been discharged by virtue of the plan confirmation
and because Century had not filed a proof of claim.®® The bankruptcy court granted the
motion.* Ultimately, the bankruptcy court ruled that Century was precluded by res
judicata from asserting that any amount other than zero was due because of the
confirmation of the plan.®*

82 1d. at 506.

8 |d.at 502.

8 4.

8 Nat'| Gypsum 208 F.3d at 502.

8 4.

8 4.

8 |q.

22 Nat'| Gypsum, 208 F.3d at 503 (citing 11 U.S.C. § 1141(d) (1994)).
Id.

% 4.
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Nationa Gypsum argued that § 1141(d)(1) can beread to providefor discharge
of amounts in default under assumed executory contrary, thereby nullifying the cure
requirementsof 11 U.S.C. § 365(b)(1).%* Relyingonitsprior precedent, the court looked
to Wainer v. A.J. Equities, Ltd.*® to make its point and to daify that decision.**

TheWainer court concluded that aleasethat has been assumed doesnot giverise
toadam.® Thus, thereisno debt to discharge.® The Gypsum court observed that the
teaching of the Wainer court isthat aclam arises only from aregection of an unexpired
lease or executory contract, not from theassumption.®” The court noted that the position
is conggtent with the Fourth Circuit’s semina case on this issue, Consolidated Gas
Electric Light & Power Co. v. United Railways & Electric Co.*

The court further noted that National Gypsum’ sargument would impose an extra-
datutory requirement: that the right to cure must be preemptively protected by the filing
of a proof of claim.®® In regecting the argument, the court wrote: “[W]e hold that §
1141(d) cannot be read to provide for discharge of amounts in default under assumed
contractsin amanner that would nullify the cure requirements of section 365(b)(1)."1®

The court then turned to the notice that was given to Century of the debtor’s

9 1d. at 504.

9 984 F.3d 679 (5" Cir. 1993).

% Nat'| Gypsum, 208 F.3d at 507.
95 Wainer, 984 F.2d at 684-85.

% 4.

9 Nat'| Gypsum, 208 F.3d at 507.
% 85 F.2d 799 (4™ Cir. 1936).

9 Nat'| Gypsum, 208 F.3d at 509.
100 Nat'| Gypsum, 208 F.3d at 509.
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treatment of the contract and the zero cure amount.!®® The court rejected the notion that
mere notice of the bankruptcy imposed the obligation on Century to determine its
treatment.’® Unsecured creditorsand non-debtor partiesto executory contractsin default
are to be treated differently. Moreover, Bankruptcy Rule 6006 does not preclude the
debtor’ s obligation to give notice of its specific intent to assume a contract obligation to
gve notice of its specific intent to assume a contract despite the rule's “peculiar
wording.”%® The court emphasized that absent a showing that the non-debtor possessed
actud knowledge of “a sufficiently refined degree,” the debtor must demondirate delivery
of the proposed plan of reorganization or some other court ordered notice that setsforth
the debtor’ s specific intent to assumewith azero cureamount.® The casewasremanded
to determineif Century had recelved notice of adebtor’ sintention; the summary judgment
in favor of the debtor was reversed.’®®

V. DEBTOR WHOISNOT EMPLOYER CANNOT LIMIT EMPLOYEE'S
DAMAGES RESULTING FROM TERMINATION OF AN
EMPLOYMENT CONTRACT

In Hall v. Goforth (In re Goforth), ** the Fifth Circuit found that adebtor could
not limit an unsecured claim arising under an employment contract unless the debtor was
the employer.%” InGoforth, an arbitration award and state court judgment were entered
againgt acompany, Telemetrics, the employer, and Goforth, an owner of Telemetrics.1®

101 Id.

1024, &t 510.

103 | d. Rule 6006 provides, inpart: “A proceedingtoassume. .. an executory contract, other
than as part of a plan, isgoverned by Rule 9014.” FED. R. BANKR. P. 6006 (2000) (emphasis added).

104 Nat'| Gypsum, 208 F.3d at 513.

1054, &t 503.

106179 F.3d 390 (5" Cir. 1999).

1079, at 395.

108 |9, &t 391-92.
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The award and judgment held that both Telemetricsand Goforth werejointly and severdly
lidble to an employee of Telemetrics for damages under an employment contract.*®
Goforth, however, did not sign or guarantee the employment agreement.!'® After the
judgment became final, both Telemetrics and Goforth filed Chapter 11 bankruptcy
cases. 't

The bankruptcy court ruled that the employee's claim against Telemetrics was
limited to one-year’ s compensation under the employment contract based on Bankruptcy
Code § 507(b)(7).1*2 The bankruptcy and district courts refused to limit theemployee's
clam againg Goforth, however, because Goforth was not the employer.*3

In affirming the didrict court, the Ffth Circuit noted that a plain reading of the
statute supports Goforth’ s position that 8 507(b)(7) appliesto “any employeewho clams
damages from the termination of an employment agreement regardless of whether the
debtor againgt whom the claim is brought isthe actua employer.”*'4 But the Fifth Circuit
concluded that the employee' s claim againgt Goforth was not limited by § 507(b)(7).1*°
Because Goforth's liability to the employee was more in the nature of a guaranty,*® §

109 Goforth, 179 F.3d at 395.

10 1. at 391. Although Goforth did not personally execute or guarantee the employment
agreement, the effect of the state court judgment was to hold Goforth liable for the employment
contract asif he had executed or guaranteed it.

M4, o 392,

12 19, at 392-93. Thissection limitsthe claims*of an employeefor damages resulting from
the termination of an employment contract.” 11 U.S.C. § 507(b)(7) (1994). Such claims are limited to
compensation provided by the contract, without acceleration of one year following the earlier of the
date the bankruptcy was commenced or the date the employer directed the employment terminated.
Id.

13 Goforth, 179 F.3d at 392.

1414, a 393,

15 4.

116 gee supra notes 112-13 and accompanying text.
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502(b)(7) did not apply.**” The Fifth Circuit's ruling was grounded on the principle that
§ 502(b)(7) must be narrowly construed because the provison “is in derogation of the
general bankruptcy law principlethat creditorsareto shareratably in adebtor’ sestate.”1'8

Vi. THETAXMANCOMETH AND TAKETH AGAIN

InUnited Satesv. Neary, (In re Armstrong),*° the trustee argued that hewas
not bound by the statute of limitations for refund clams in the Internal Revenue Code
because of the automatic stay provisionsof 11 U.S.C. § 362,12 and that even if hisrefund
daim was not timely, the automatic turnover provisionsof 11 U.S.C. § 542(a)*** requires
the government to refund the overpaid amount once that amount was certain.'?

Both the bankruptcy and district courts agreed with the trustee!”® Judge
Benavides, spesking for the Fifth Circuit, reversed, finding that based on the narrow and
unusual set of facts, that the Internal Revenue Code provisions control the case.'?*

The Interna Revenue Code dictatesthetimeframefor filing refund daims!? Title
26 U.S.C. § 6511(a)** “provides that a refund claim must be filed within three years of
the time the return was filed, or within two years from the time the tax was paid.”*?’

17 Goforth, 179 F.3d at 395 (citingJohnson v. Beck (In re Johnson), 117 B.R. 461 (Bankr. D.
Minn. 1990&).
118 Goforth, 179 F.3d at 394 (citing Johnson, 177 B.R. at 469-70).
119 206 F.3d 465 (5™ Cir. 2000).
120 11 U.SC. §362 (1994).
121 11 u.SC. §542(3) (1994).
122 Neary, 206 F.3d at 469-71.
123 14, at 468-69.
12414, at 474.
12514, at 469.
126 26 U.S.C. § 6511(a) (1994).
127 Neary, 206 F.3d at 469 (citing 26 U.S.C. § 6511(a)).
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Section 6511(c) further providesthat “in the case of an agreement to extend the time for
additional assessments, the time for filing will not expire before sx months after the
termination or expiration of the agreement.”'?®

The bankruptcy court construed the debtor’s filing of an adversary proceeding
againg the IRS as an informa refund clam and awarded him the taxes paid within two
years prior to that filing.?® The trustee argued that while the debtor may not have timely
filed arefund cdlaim, the automatic Say alows atrusteeto file for arefund of pre-petition
taxes a any time during the pendency of the bankruptcy case.*® Thus, according to the
trustee, 8 362 is an implied exception to 1.R.C. § 6511.%! This contention would toll §
6511 until the conclusion of the bankruptcy case. The Fifth Circuit rgected thisargument:
“[W]e conclude that . . . § 362 does nat toll the statute of limitations for the filing of a
refund claim by a bankruptcy trustee under |.R.C. § 6511."1%2

The trustee a s0 argued that the IRS was compelled to surrender the debtor’ stax
overpayment to the bankruptcy estate pursuant to 11 U.S.C. § 542(a) and thus it was
unnecessary for him to file a refund claim under 1.R.C. § 6511.1* The Fifth Circuit, in
reversing, noted that thisissue gppearsto present aquestion of first impressoninthecircuit
and that there is no direct instruction from the Supreme Court.*** The court then turned
to the rules of statutory construction and observed that where two statutes appear to
conflict, the Statute addressing the relevant matter in more specific terms governs.**

128 |, (citing 26 U.S.C. § 6511(C)).
129 14. at 468.

130 14, at 469.

131 Neary, 206 F.3d at 469.

132 14. a 470.

133 Id.

134 Neary, 206 F.3d at 470.
135 Id.
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The court acknowledged this to be a close case, and observed that 11 U.S.C. 8§
505(8)(2)(B) provides. “The court may not . . . determine any right of the estate to a tax
refund, before the earlier of 120 days after the trustee properly requests such refund from
the governmental unit . . . ."*3* Finding that § 542(a) is a provision of generd gpplication,
the court held that § 6511 trumped and ruled againgt the trustee.®’

VIl. STANDARD FOR DISCHARGEABILITY OF CREDIT CARD DEBT
REMAINS UNRESOLVED

The Fifth Circuit has granted arehearing en banc asaresult of the three separate
points of view expressed in the court’s decison in AT& T Universal Card Services v.
Mercer.*® The mgority declined to find a delot nondischargeable under § 523(a)(2)(A)
where the debtor has used a preapproved credit card.®*® Writing for the mgjority, Judge
Duhé found that the debtor had not made any representations of creditworthiness to the
creditor before the credit card was issued.!*® Absent a false representation, the creditor
could not meet one of the dements of the legd test which requires judtifiable reliance.X*

Judge Dennis wrote a special concurrence and Judge Barksdale authored a
dissent. Thecourt’ sthreeviewsarticulate the nationa debate over the property standards
to be applied to credit card treatment under § 523.14

136 1d. a 471-72.

137 1d. at 472.

138 211 F.3d 214 (5" Cir. 2000).
139 1d. a 216.

140 Mercer, 211 F.3d at 216.
141 Id.

4214, at 218-32.



2000] Bankruptcy 949

The debtor was screened and mailed a preapproved credit application.'*® In
response, the debtor filled out the creditor’s form which required disclosure of yearly
income, socid security number, date of birth, home and business phone numbers, and
maiden name.}**  After review of the application, the creditor issued a $3,000 line of
credit.'*® The debtor promptly obtained fourteen cash advances in thirty-one days and
exceeded her credit limit.**¢ A significant portion of the cash had been withdrawn from an
ATM located in a casino.*’

The debtor filed Chapter 7 and her discharge was challenged under 8
523(a)(2)(A).**® The bankruptcy court found that the creditor did not meet the reliance
requirement of that section because the debtor made no representations about her
creditworthiness.*® The district court affirmed.**°

Contrary to Judge Duhé sview that the*implied representation” theory isimproper
in the context of pregpproved credit and debt, Judge Dennis special concurrence
embraced thetheory.™>! That theory assumesthat when cashisadvanced by using acredit
card, theimplied representation isthat the card holder asksthe card issuer for aloan and
smultaneoudy promises to repay it.1>

Judge Barksdd e strongly disagreed with both the result and the reasoning of the

143 Mercer, 211 F.3d a 216.
44 4.

145 Id.
146 Id.
147 Id.
148 Mercer, 211 F.3d a 216.
149
Id.
150 4.

Bl dat 218
152 Mercer, 211 F.3d a 218.
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majority and urged rehearing en banc.’®® Judge Barksdale's plea has been heard;
ultimatey the entire Fifth Circuit will choose among the various opinions. If Judge Duhé's
opinion survives, the Fifth Circuit’s view will represent a minority position which may
eventually be scrutinized by the United States Supreme Court.

VIIl. DISCHARGEABILITY OF TAXESDEPENDSON THE MEANING OF
“ASSESSED” UNDER FEDERAL LAW, NOT STATE LAW

Judge Wiener examined the meaning of the word “assessed” in determining
whether a state tax liability was dischargeable under § 523(a)(1)(A).*** In Louisiana
Department of Revenue & Taxationv. Lewis(InreLewis),™ theFifth Circuit reversed
and rendered judgment in favor of the plaintiff, finding that the Sate taxes were * assessed”
within 240 days of the bankruptcy petition and were thus nondischargeable. !>

The court addressed the meaning of “assessed” as that term is used in 8
507(a)(8)(A)(ii) of the Bankruptcy Code.*> The question, according to Judge Wiener,
is not when the taxes were deemed “assessed” by Louisana law, but rather when the
subgtantive lega rights afforded by Louisanalaw created circumstances that federa law
recognizes as an assessment. 1%

Inthe absence of adefinitionin the Bankruptcy Code, the court noted that the vast
magjority of courts have adopted the Interna Revenue Code definition.’* Under the

153 14, at 221-32.
15 L ouisiana Dep't of Revenue & Taxation v. Lewis (In re Lewis), 199F.3d 249, 251 (5" Cir.
2000).
e Id. a 249.
156 14, at 255-56.
15714, at 251-53.
158 | ewis, 199 F.3d at 253-54.
15914, at 252.
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I.R.C., anotice of deficiency is sent to the taxpayer before an assessment is made.1®°
However, once the ninety days has elgpsed or there isafind, non-appedable Tax Court
decision, the IRS may then assess the tax.’®!  This is done by making a notation in the
records of the secretary.?

According to the court, the notation, or “assessment,” occurs at a discredt,
identifible time2% 1t marks the precise time when federal taxes are “assessed” under
federal law and thusfor § 507(a)(8)(A)(ii) purposes.*®* Thisact cretesavdid lien onthe
taxpayer’s property. 16

After andyzing the Louisiana assessment and collection procedure,'*® the court
arrived at adate certain for “assessment” given the particular facts of the case’®” In so
doing, Judge Wiener ignored the datutory labesin Louisanalaw and looked for the point
in time when the tax liability is deemed to befind.

IX. BRIGHT LINE RULE FOR TIMELY DISCHARGE COMPLAINTS
The sole issue before the court in State Bank & Trust, N.A. v. Dunlap'®® was

how to determine the bar date for the filing of nondischargesbility complaints after a
bankruptcy court has dismissed a case and later reinstated it.X%°

160 26 U.S.C. §6212 (1994).
161 Id.
162 26 C.FR. §§ 307, 6203-1 (1999).

163 | ewis, 199 F.3d at 252.
164 1q.

165 Id.

166 | A.REV. STAT. ANN. §8 47:1561-1574 (West 1990 & Supp. 2001).
167 | ewis, 199 F.3d at 255.

168 217 F.3d 311 (5" Cir. 2000).

189 Dunlap, 217 F.3d at 314.
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Bankruptcy Rule 4007(c) provides, in pat: “A complant to determine the
dischargeability of adebt pursuant to 8 523(c) shall be filed no later than sixty days after
the first date set for the meeting of creditors under § 341(a).”*"

While the rule appears straightforward enough, the facts in the Dunlap case
created enough confusion that counting to sixty was a chalenge. In the end, the court
resolved the case by looking to its earlier decisionin Coston v. Bank of Malvern'’* for
guidance.!’? In Coston, the court had held that the sixty-day period did not run fromthe
scheduled § 341 meeting where the proceedings were stayed dueto pendency of arelated
action in another state.r® The Dunlap court indicated that the dismissal of acaseis an
even more compelling set of facts than the set of facts faced in the Coston case which
involved a stay.>™ As such, the court adopted a bright-line rule based on the new first
megting of creditors!™

In this case, a meseting of creditors had been set for August 11, 1997, and later
rescheduled for September 5, 1997.1° Dunlap did not appear a the § 341 meeting.*’”
The debtor’ s attorney did appear and announced that amotion to dismissthe case would
be filed.*"®

The case was dismissed on an ex partemotion on September 15.2° In response

170 eep. R. BANKR. P. 4007(c) (2000).

171 987 F.2d 1096 (5" Cir. 1992).

172 bunlap, 217 F.3d t 315 (citing Coston, 987 F.2d at 1096).
173 Coston, 987 F.2d at 1097.

17 Dunlap, 217 F.3d at 316.

175 Id.

176 14, a 312-13.

7 Dunlap, 217 F.3d at 313.
178 Id.

179 Id.
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to amotion by creditorsto set aside the dismissd, the bankruptcy court reinstated the case
for a hearing on whether the dismissa should be granted.®®® The Chapter 7 trustee
subsequently set February 6, 1998 for the 8 341 meeting and cal cul ated the Sixty-day bar
date for April 7, 1998.18' On the same day, the debtor rescheduled the meeting for
January 30, 1998.282 Both dates were docketed by the clerk 183

Two creditors filed 8 523 complaints on March 31 and April 2, 1998,
respectively.'® Both werefiled prior to the bar date of April 7, 1998.1%° Dunlgp moved
to dismiss both complaints and argued that they had been filed more than sixty days after
the rescheduled January 30, 1998 meeting date.’® The bankruptcy court agreed with the
debtor that the sixty-day window under Bankruptcy Rule4007(a) commenced on January
30, 1998, the date that the § 341 meeting was actudly conducted.’®” The district court
affirmed.'88

TheFifth Circuit reversed.’® Judge Parker rejected a“tolling rule” which both the
bankruptcy and district courts had looked to in reaching their decisions*® Recognizing
the confusion creditors would be confronted with, the court opted for a bright-line rule
based on the new first meeting of creditors snce it will diminate creditor guesswork and
adhere to Rule 4007(a).** Concluding that the February 6 date was the new § 341

180 4,
181 Dunlap, 217 F.3d at 313.
182
Id.
183 Id.
184 Dunlap, 217 F.3d at 313.
185
Id.
186 Id.

187 |d.; seealso FED. R. CIV. BANKR. 4007(a).

188 Dunlap, 217 F.3d at 314.
189 Id.

190 14, at 317.
191 Id.
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meseting date, the court held that the § 523 complaints of both creditors were timely. %2

X. SECTION 523COMPLAINT CONSTITUTESANINFORMAL PROOF
OF CLAIM

A date court judgment of $600,000 for mdicious assault in favor of aformer wife
agang her ex-hushand gaveriseto aseries of bankruptcy court ordersthat werereversed
by the Fifth Circuit Court of Appeds in Nikoloutsos v. Nikoloutsos (In re
Nikoloutsos).'*® Writing for the pandl in Nikoloutsos, Judge Reynddo Garza saw the
equitiesquite differently than both the bankruptcy and digtrict courtsin finding theat thefiling
of a complaint objecting to the dischargeahility of the debt congtituted an informa proof
of dlaim againgt the ex-husband.***

Mrs. Nikoloutsos obtained a jury verdict that her former spouse had mdicioudy
assaulted her.X* Inresponse, Mr. Nikoloutsosfiled aChapter 7 petition within three days
of thejury verdict.'®® Theday after, the bankruptcy court lifted the stay to permit the state
court to proceed with the punitive damages phase of thetrial.**” Asaresult, the judgment
was amended upwards to $863,440.1%® Mr. Nikoloutsos did not apped .**

Apparently redlizing the judgment againgt him for this tortious conduct would not
urvive a8 523(a)(6)** complaint, Mr. Nikoloutsosmoved to convert the caseto Chapter

192 Id.

198 199 F.3d 233, 234-35, 238 (5" Cir. 2000).
19 Nikoloutsos, 199 F.3d at 236.
195 |9, at 234-35.

19 Nikoloutsos, 199 F.3d at 235.
197 Id.

198 Id.
199 Id.

200 11 U.S.C. §523(a)(6) (1994).
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13 pursuant to 11 U.S.C. § 706(a).2>* Without waiting the twenty-day notice period, >
the bankruptcy court granted the motion ex parte within four days?%

Although Mrs. Nikoloutsos did not apped the conversion order, she filed an
objectionwithin the twenty-day notice period.?** She argued that the judgment exceeded
the $250,000 limit established by § 109(€)?* and that it wasnot dischargesbleunder either
Chapter 7 or 13.2% The bankruptcy court did not rule on the objection.?”

The bankruptcy court entered a bar date.?°® Prior to the bar date, Mrs.
Nikoloutsos, the only creditor in the case, filed amoation for dismissal of the case because
the debt was not dischargeable.2*®® Thebankruptcy court denied themotion.?° Also, prior
to the bar date, Mrs. Nikoloutsosfiled acomplaint to determine dischargesbility under 11
U.S.C. § 523(a)(6).21

The bankruptcy court next hed a confirmation hearing and found that Mrs.
Nikoloutsos had failed to fileaproof of daim.?*? She had objected to the plan contending

201 Njikol outsos, 199 F.3d at 235 (citing 11 U.S.C. § 706(a) (1994)).

202 EEp | R. BANK. P. 2002(a)(4) (2000).

203 Njkol outsos, 199 F.3d at 235.

204 4,

205 11 U.S.C. § 109(€) (1994). To be an dligible debtor under this section, an individual may
not have more than $250,000 in unsecured debt. 1d.

206 Nikoloutsos, 199 F.3d at 235.
207 Id.

208 Id.
209 Nikoloutsos, 199 F.3d at 235.
210 Id.

211 |d. This section bars the dischargeability of adebt “for willful and malicious injury by

the debtor to another entity or to the property of another entity.” 11 U.S.C. § 523(a)(6) (1994.)
212 Nikol outsos, 199 F.3d at 235.
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that the court should resolve the dischargeability issuefirst.?® The bankruptcy court then
confirmed the plan.*

Mrs. Nikoloutsos filed a motion for summary judgment in the dischargesbility
complaint matter; themotion was denied.?*® She dso filed amotion to dismissor convert
and amotion to revoke confirmation under 11 U.S.C. § 1330(a) on the basis that Mr.
Nikoloutsos engaged in fraudulent conduct.?'® That motion was denied and Mr.
Nikoloutsos prevailed on the meritsin the adversary proceeding.?’

Mrs. Nikoloutsos appealed the six adverse orders to the district court.?® Each
order was affirmed by the district court.*®* The Fifth Circuit found error and abuse of
discretionbe ow holding held that equities clearly weighed in Mrs. Nikoloutsos sfavor and
reversing and remanding the case.??

The court formally adopted the Tenth Circuit’ s five-part test and concluded that
the dischargeability complaint qudified as an informa proof of dlam.??! Thefive-part test
st forth in Reliance Equities requires that, “to qudify as an informd proof of cdlam: (1)
the dam must be in writing; (2) the writing must contain a demand by the creditor on the
debtor’' s estate; (3) the writing must evidence an intent to hold the debtor liable for such
debt; (4) thewriting must be field with the bankruptcy court; and (5) based upon the facts

213 Id.
214 Id.
215 Id.

216 |4.; seealso 11 U.S.C. § 1330(a) (1994).

217 Nikoloutsos, 199 F.3d at 235.
218 Id.

219 Id.
220 Nikol outsos, 199 F.3d at 236.

221 |d, at 235-36 (citing Reliance Equities, Inc. v. Valey Fed. Sav. & Loan Ass' n, 966 F.2d
1338, 1345 (10" Cir. 1992)).
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of the case, dlowance of the claim must be equitable under the circumstances.”?? The
district court found that Mrs. Nikoloutsos did not meet the fifth requirement.??® TheFifth
Circuit found abuse of discretion?®* and concluded that the conversion from Chapter 7 to
13 was erroneous because Mrs. Nikoloutsos' judgment was in excess of the $250,000
limit as set forth in 11 U.S.C. § 109(e).?%®

Xl.  REAFFIRMATION AGREEMENTS AND THE DISCHARGE OF
UNSECURED DEBTS

The Fifth Circuit reversed the* stripping” of asecured clamin Chase Automotive
Finance, Inc. v. Kinion (InreKinion).??® Beforefiling aChapter 7 bankruptcy case, the
debtor’sin Kinion financed the purchase of a car through Chase Automotive Finance
(Chase).??” The debtor’ s bankruptcy schedules of assets and liabilities? listed Chaseas
the holder of anundisputed claim that was secured by thecar.?*® On other occasions, the

zz Nikoloutsos, 199 F.3d at 236 (citing Reliance Equities, 966 F.2d at 1345).
Id.

224 Id.

225 |d. at 238 (citing 11 U.S.C. § 109(€) (1994)).

226 207 F.3d 751 (5" Cir. 2000). If asecured claimis*stripped,” the creditor may not enforce
its security interest and is left only with an unsecured claim. If the debtor receives a discharge in
bankruptcy, except for thetypesof debtsset forthin Bankruptcy Code § 523, the debtor isdischarged
from any ggrsonal liability on the unsecured claim. See infra notes 239-41 and accompanying text.

Kinon, 207 F.3d at 753.

228 1 every bankruptcy case, the debtor must file schedul esthat list the debtor’ s assets, as
well asthe debtor’s liabilities, broken down by priority liabilities, secured liabilities, and unsecured
liabilities. FED. R. BANKR. P. 1007 (2000).

229 Kinion, 207 F.3d at 753. Unlike Chapter 11, inaChapter 7 bankruptcy caseacreditor must
file aproof of claim even though the creditor’s claimis not listed on the debtors schedule as being
disputed or contingent. FED. R. BANKR. P. 3002(c) (2000). Because the schedules of assetsinKinion
did not list assets from which a dividend to unsecured creditors could be paid, FED. R. BANKR. P.
2002(e), notice was given to the creditors that they should not file proofs of claim. Kinion, 207 F.3d
at 754. Thus, Chase was not required to —and did not —file a proof of claim. Id. at 753-54.
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debtors conceded that Chase had avaid and perfected security interest in the car.2°

After the bankruptcy case commenced, Chase offered to permit the debtors to
retain the car provided they executed aresffirmation agreement.! The debtors executed
the reaffirmation agreement and filed it in the bankruptcy case?®? At adischarge hearing,
the debtors counsdl contended thet, in contravention of the loca rules, Chase failed to
attachits security documentsto the reaffirmation agreement.** Consequently, the debtors
requested and obtained an order (&) denying the reaffirmation agreement and (b) finding
that Chase did not have a secured claim.Z* Later, after the Chapter 7 case was closed,
the bankruptcy court reopened the bankruptcy case on motion of the debtorsand enjoined
Chase from attempting the collect any debt from the debtors persondly or from interfering
with the debtors' possession of the car.?® In essence, one or both of these orders
“gripped” Chase of its otherwise undisputed lien on the car. 2

The Fifth Circuit reversed the bankruptcy and digtrict court’ s rulings, finding that
the “extraordinary train of events' in Kinion did not support “stripping” Chase of its

230 Kinion, 207 F.3d at 753-54.

21 1. at 753. Bankruptcy Code § 524(c) governs reaffirmation agreements. 11 U.S.C. §
524(c)(1) (1994). To be enforceable, the reaffirmation agreement must comply with all of the
requirements of 8 524(c), including the requirement that the agreement mustbe complete“beforethe
granting of the discharge.” 11 U.S.C. § 524(c)(1). Additionaly, if counsel represents the debtors,
counsel’s declaration must accompany the reaffirmation agreement. |d. Because neither of these
requirements were satisfied inKinion, the reaffirmation agreement would have not been enforceable
even if Chase had attached its security documents to the reaffirmation agreement. See infra text
accompang/i ng note 243.

232 Kinion, 207 F.3d at 754.

233 4.

234 1d.at 753. The orderalso gave Chasethirty daystofileamotionfor rehearing. Id. Chase
did not file amotion for reconsideration until after the expiration of the thirty days. Id. at 753-54.

235 Kinion, 207 F.3d at 754.

236 1, at 754-55.

27 1d. a 753.
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secured dam.2®  “A bankruptcy discharge operates as an injunction againgt the
commencement or continuation of an act to collect a pre-petition unsecured debt from
property of the debtor,” not a secured claim.?*® Instead, the discharge only preventsthe
secured creditor®® from atempting to enforce persond liability on the discharged
parties* The bankruptcy court’s orders improperly converted the issue of whether the
resffirmation agreement was enforcesble into a ruling on whether Chase's secured claim
was enforceable. To chalenge properly the secured status of a debt, the Fifth Circuit
found that the debtors should have filed an adversary proceeding, so that Chase would
have the safeguards of adivil litigant.2*? The Fifth Circuit also noted that unsecured claims
can be reaffirmed under 8 524(c), contrary to the implication of the bankruptcy court’s
local rule that required reaffirmation agreements to include proof of a secured claim.?*

Xll. CHAPTER 13 PLANS MAY NOT UNFAIRLY DISCRIMINATE IN
FAVOR OF A CLASS OR SEPARATELY CLASSFIED CO-SIGNED
CONSUMER DEBTS

In two related opinions involving Chapter 13 wage earner plans, Chacon v.

238 |4.
239 1d. at 757.
240 Bankruptcy “ operates as an i njunction agai nst the commencement or continuation of an
action . . . to collect, recover or offset any such debt as a personal liability of the debtor . . ..” 11

U.S.C. 8524(a)(2) (1994).

241" A s the Fifth Circuit noted, “ creditor’ s liens ride through bankruptcy unaffected unless
the Bankruptcy Codeclearly permitstheir modification, e.g.,inreorganizationcases.” Kinion, 207 F.3d
a 757 n. 12,

242 |d, at 757. See FED. R. BANKR. P. 7001 An adversary proceeding incorporates “nearly
verbatim most of the Federal Rules of Civil Procedure.” Kinion, 207 F.3d a 757.

243 Kinion, 207 F.3d at 755-56. Because* [t]he Code permits reaffirmations of unsecured as
well as secured debt,” local rules “may not impose a requirement of secured status upon a creditor
seeking court filing of areaffirmation agreement.” 1d. at 755.
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Bracher (In re Chacon)?* and Ramirez v. Bracher (Inre Ramirez),?*® the Fifth Circuit
addressed unfair discriminetion in the classfication and treetment of unsecured daims. The
factsin Chacon and Ramirez are smilar. In each, the debtors proposed plans that
separately classfied unsecured clams into two classes, one class for specific unsecured
consumer clams that were co-sgned by reatives of the debtors and another for the
remaining unsecured claims?* Additionaly, the plans proposed morefavorabletreatment
for the co-signed unsecured claim, such that the co-signed unsecured claim would be fully
paid, with 12% interest, before any distributions would be made to the class of generd
unsecured creditors.?’

The issue in Chacon and Ramirez is whether Chapter 13 plans may unfairly
discriminate in favor of the co-signed consumer debt.>*® Bankruptcy Code § 1322(b)(1)
permits a plan to classify unsecured claims separately, but providesthat such aplan “may
not discriminate unfairly againgt any class so desgnated; however, such plan may treat
clamsfor aconsumer debt of the debtor if an individud is liable on such consumer debot
withthe debtor differently than other unsecured claims.”* Sruggling with the “however”
clausein § 1322(b)(1), bankruptcy courts are split on whether co-signed consumer debts
are an exception or “carve out” to the generd prohibition againgt unfair discrimination
contained in § 1322(b)(1).>° The Fifth Circuit is the first circuit court to consider the
issue®!

In Chacon, the Fifth Circuit easly concluded that no such “carve out” isfound is

244 202 F.3d 725 (5" Cir. 1999).

245 204 F.3d 595 (5™ Cir. 2000) (per curiam).

246 Chacon, 202 F.3d at 726; Ramirez, 204 F.3d at 595-96.
247 See supra note 246.

248 Id.

249 11 U.S.C. § 1322(b)(1) (1994).

250 Supra note 246.

251 Chacon, 202 F.3d at 726.
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§1322(b)(1) and that unfair discriminationis prohibited regardless of whether aco-signed
consumer debt isinvolved.*? In so ruling, the Fifth Circuit concluded that the “ however”
provisonin 8§ 1322(b)(1) permits “different” treatment of co-signed consumer debt, not
unfair discrimination for such adebt.>® Bound by Chacon, the Fifth Circuit affirmed the
lower court’sdenid of plan confirmation in Ramirez.>* In alengthy concurring opinion,
after reviewing other decisons addressing the issue, Judge Benavides, on the Ramirez
pand, expressed his disagreement with the holding in Chacon.?®

X111, PRE-BANKRUPTCY PARTITION OF COMMUNITY PROPERTY

The Fifth Circuit addressed the voidability of community property partitionsintwo
recent opinions, Ander son v. Conine(InreRobertson),?° and Hindey v. Boudloche(In
re Hindey).®” In Robertson, unlike Hindey, there were no alegations of actua or
condructive fraud.*® Both cases examined the powers of a bankruptcy trustee to avoid
pre-bankruptcy partitions based on Bankruptcy Code § 544%%° and gpplicable non-
bankruptcy law.

A. Judgment Par titioning For mer Community Property BeforeFor mer
Spouse's Bankruptcy IsNot an Asset of the Estate and Judgment
IsNot Voidable

22 Chacon, 202 F.3d at 726.

253 |4.

254 Ramirez, 204 F.3d at 59%.

25 |d. at 598-601 (Benavides, J., concurring). Insummary, Judge Benavidesfound that “[t]o
givetheword ‘however’ operative effect, we must interpret it as indicating that the second clauseis
somehow in contrast to thefirst clause.” Id. at 599.

2% 203 F.3d 855 (5™ Cir. 2000).

257 201 F.3d 638 (5™ Cir. 2000).

258 Robertson, 203 F.3d at 857.

259 11 U.SC. §544 (1994).
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The former husband in Robertson commenced a Chapter 7 bankruptcy case after
(a) obtaining judgment of divorce that terminated the community property regime?® (b)
recording that judgment in the pertinent conveyance records?* and (c) consenting to a
judgment whereby the former wife, in exchange for assuming dl liabilities with respect to
the former family residence,?®? acquired the residence as her separate property.®

The trustee took the position that the residence was an asset of the bankruptcy
estate, even though it was partitioned before the Chapter 7 casewasfiled. % Alternatively,
the trustee argued that the partition was avoidable under Bankruptcy Code § 544(2)(3).2%°
The Fifth Circuit rgjected both arguments and reversed the lower court’ s rulings in favor
of the trustee.*®

The Robertson pand first reviewed Bankruptcy Code 8 541, which defines
property of theestate as“[ 4 Il interests of the debtor and the debtor’ s pousein community
property asof the commencement of the casethat is. . . liadblefor an dlowed daim againgt
the debtor . . . to the extent that such interest is so liable”?’” Because the Bankruptcy
Code does not define the term community property, the court sarted itsandysiswith the
meaning of theterm under applicablestatelaw.?® Under Louisianalaw, property acquired
by spouses during the existence of thelega regime of the community of acquets and gains

260 Robertson, 203 F.3d at 858.
%61 14, at 865-66.

zzz Robertson, 203 F.3d at 858. The liabilitiesincluded a mortgage debt and tax liens. Id.
Id.

%4 9.

265 |, at 863-66.

266 |, at 867.

267 Robertson, 203 F.3d at 858-59 (citing 11 U.S.C. § 541(3)(2) & (a)(2)(B) (1994)).
268 |, at 859.
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is community property.?®® Because the residence in Robertson was acquired after the
regime was established, the residence was community property.>® The judgment of
divorce terminated the legal regime of community property, 2’ at which point each former
spouse owned a one-hdf undivided interest in the resdence (now former community
property).2”? Under the Fifth Circuit’'s anadlysisin Robertson, the residence was property
of the estate under § 541(a)(2) until the residence was partitioned.?”

After the partition by consent judgment,?”* the Rober tson panel dsofound that the
former spouses ceased to be co-owners of the resdence, and the former wife acquired
sole ownership of the residence as the “separate, exclusive property of that former
spouse.”?™ Because partition by consent judgment removed theresidencefrom theformer
community property regime, reclassified the resi dence as separate property of thedebtor’s
former spouse under state law,?® the Fifth Circuit ruled that the residence was not
community property and did not passinto the bankruptcy estate under § 541(a)(2).2"”

The court next examined whether the Robertson trustee could avoid the partition
of theresidence under Bankruptcy Code § 544(a)(3).2® That section givesthetrusteethe
power, asof thecommencement of the bankruptcy, “to avoid any lienor transfer avoidable
by a hypothetical bona fide purchaser of real property of the debtor.”?”®  While the

269 |4, (citing LA. CIv. CODE ANN. art. 2327 (West 1985)).

270 14, at 860.

271 Robertson, 203 F.3d at 859 (CitingLA. CIV. CODE ANN. arts, 2327-2329, 2365 (West 1985)).

212 |4, (citing LA. CIV. CODE ANN. art. 2369.2 (West 1999)).

213 1d. at 861.

274 Robertson, 203 F.3d at 860. The Fifth Circuit determined that the consent judgment in
Robertson was avalid and enforceabl e partition of the residence. 1d.

275 |d. at 859 (citing LA. CIV. CODE ANN. arts. 1382, 2335, 2336, 2341, 2369.1 (West 1999)).

276 14. at 862.

27" Robertson, 203 F.3d at 861-62.

278 |d. at 863 (citing 11 U.S.C. § 544(a)(2) (1994)).

219 1d. at 864.
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trustee’ s rights are “without regard to any knowledge of thetrustee or of any creditor,”2%°
the “ extent of the trustee’ srights as abonafide purchaser of redl property . . . ismeasured
by the substantive law of the state governing the property in question.”?! “A hypothetical
bona fide purchaser under section 544(a)(3) is a purchaser who under state law could
have conducted atitle search, paid value for the property and perfected hisinterest asa
legd title holder as of the date of the commencement of the case.”?®

When the spouse commenced theRobertson bankruptcy case, it appearsthat the
consent judgment partitioning the resdence was not recorded in the conveyance records
for the residence.®® The judgment of divorce, which terminated the community of acquits
and gains, was recorded in the conveyance records of the pertinent parish.2?* The Fifth
Circuit found that the recordation of the judgment of divorce was sufficient to defeat the
rights of a hypothetical bona fide purchaser under statelaw and § 544(a)(3).%¢° Although
the actual knowledge of the trustee or a creditor cannot defeat the trustee' s rights, “a
trusteeistill bound by the Sate law regarding recordation and congtructive notice, aswell
as other state law limitations upon bona fide third party purchaser status?®® Under
Louisana law, the recordation of the divorce judgment terminates the community acquets
and gains®’ After thedivorcejudgment, therefore, a“ spouse may not dienate, encumber
or lease former community property or his undivided interest in that property without the
concurrence of the other spouse.”?®® That termination became effective againg third
persons with respect to the resdence, therefore, from the date and time that the judgment

280 11 U.SC. §544(a)(3) (1994).

281 Robertson, 203 F.3d at 864.

282 Id.

283 | d. at 864-65.

284 Robertson, 203 F.3d at 865.

285 | d. &t 866-67.

286 | d. at 864.

287 Robertson, 203 F.3d at 865.

288 | A. CIV. CODE ANN. art. 2369.8 (West 1999).
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was recorded in the parish of the residence.?®® After the recordation, “a solo transfer by
the debtor to a hypothetica buyer . . . would be areative nullity, would not trandfer vaid
titte to such a buyer, and would not enable that buyer to obtain bona fide purchaser
status."** Because a hypothetica bona fide purchaser, as of the commencement of the
former spouse’ s bankruptcy case, could not acquire the res dence without the non-debtor
pouse’ s Sgnature, the trustee could not maintain an action to avoid the partition under §
544(8)(3).**

B. Partition of Community Property Held to BeVoidable Under State
Law Made Applicablein the Bankruptcy Case

In Hindey, the district court®®? granted summary judgment in favor of a trustee,
finding that the partition of community property was fraudulent under Texas Sate law and
Bankruptcy Code § 544(b).?** Unlike Robertson, the husband and wifein Hind ey never
divorced.®* Instead, in 1989, at atime when the Hindeys had a preexisting debt,?* they
executed partition agreements that divided their community edtate into separate

289 Robertson, 203 F.3d at 865 (citingLA. Clv. CODE ANN. art. 1839 (effective Jan. 1, 1984); LA.
CIV. CODE ANN. § 9:2721 (West 1991 & Supp. 2001)).

2% Robertson, 203 F.3d at 866.

2L 14, at 867.

292 i nsley v. Boudloche (In re Hinsley), 201 F.3d 638, 650 (5" Cir. 2000).

2% Hing ey, 201 F.3d at 640-42. Section 544(b) provides that the trustee or debtor-in-
possession “may avoid any transfer of property . . . that isvoidable under applicablelaw by acreditor
holding an unsecured claim that is alowable under section 502" of the Bankruptcy Code. 11 U.S.C.
§544(b)(1) (1994). Subsection (2) providesan exception for certain charitable contributions. 11 U.S.C.
§ 544(b)(2) (1994). Theapplicablelaw inHinsley was Texaslaw, which providesfor voiding apartition
executed with the intent to defraud preexisting creditors. Hinsley, 201 F.3d at 642 (citing TEX. FAM.
CODE ANN. § 4.106(a) (Vernon 2000)).

294 Hinsley, 201 F.3d at 640.

29 |d. at 640 n. 2. The existence of debt at thetime of the partitionisimportant under Texas
state law. |d. at 644.
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property.?® The Hindeys were till married in 1995, when Mr. Hindey filed a Chapter 7
bankruptcy.?®” Thetrusteein Hindey filed anadversary proceeding seeking adeclaration
that the partition was void under Bankruptcy Code § 544(b) and Texas state law.?® In
an earlier apped, the Fifth Circuit “affirmed the didrict court’'s determination that the
partition was void as to Mr. Hindey, but found that due process required separate
consideration of Mrs. Hindey' s interest.”*

The trustee' s motion for summary judgment againgt Mrs. Hindey was supported
by 700 pages of financial documents.™® The Fifth Circuit apparently agreed with the
trustee that the documents established numerous badges of frauds®™ that were sufficient

29 Hinsley, 201 F.3d at 640 (citing TEX. FAM. CODE ANN. § 4.102 (Vernon 2000)).

27 1d, at 641.

2% |d. at 642. More particularly, the trustee alleged that the partition violated TexasFamily
Code section 4.106(a), which provides that a “provision of a partition or exchange agreement made
under thissubchapter [of marital property agreement] isvoid with respect to therights of apreexisting
creditor whose rights are intended to be defrauded.” 1d. (quoting TEX. FAM. CODE ANN. § 4.106(a)
(Vernon 2000)).

29 Hinsley, 201 F.3d at 641; see also Hinsley v. Boudloche(In reHinsley), 149F.3d 1179 (5"
Cir. 1998) (unpublished decision on prior appeal).

30 Hingley, 201 F.3d at 642.

301 Under the Texas version of the Uniform Fraudulent Transfer Act that was applicableto
the 1989 partition, section 24.005(b) of the Texas Business and Commerce Code, “there are eleven,
non-exclusives badges of fraud that may be used to prove the fraudulent intent of the transferor.”
Hinsley, 201 F.3d at 642 (citing TEX. BUS. & COM. CODE ANN. § 24.005(b) (Vernon 2000)). One such
badge of fraudisatransfer of property for “lessthan thereasonabl e equival ent val ue of the property,”
the same language used in the constructive fraud provisions of the Bankruptcy Code, 11 U.S.C. §
548(a)(2). Id. at 643. The Hinsley court found that “[i]ntangible, non-economic benefits, such as
preservation of marriage, do not constitute reasonably equivalent value.” Id. (citing Dietzv. S.
Edward’ sCatholic Church (InreBargfrede), 117 F.3d 1078, 1080 (8" Cir. 1997) (interpreting § 548(a)(2)
of the Bankruptcy Code)). In addition, the value of consideration should be “ determined from the
standpoint of creditors,” with the focus being on the “net effect of the transfers on the debtor’'s
estate.” Id. a 644.
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to prove Mrs. Hindey's intent to defraud creditors3°2  In opposition, Mrs. Hindey
submitted her persond affidavit that denied any intent to defraud creditors and attempted
to explain why significant marital problems led to the partition.*®

The Ffth Circuit found that Mrs. Hindey's affidavit was insufficient to defeat
summary judgment because her “ self-serving and unsupported claim that she lacked the
requisite intent [to defraud] is not sufficient to defeat summary judgment where the
evidence otherwise supports a finding of fraud.”*** Similarly, the Fifth Circuit found that
Mrs. Hindey had failed to meet the burden or proof, as required under gpplicable Sate
law, and that the statute of limitations had run, even though the partition occurred more
than five years before the bankruptcy case was filed.3%

XIV. NON-DISCLOSURE LEADSTO JUDICIAL ESTOPPEL

The Fifth Circuit reaffirmed the gpplicability of judicia estoppel in the bankruptcy
context in Browning Manufacturing v. Mims (In re Coastal Plains, Inc.).3® Thefacts
in Coastal are complicated but criticd to understanding the agpplicability of judicid
estoppel. Beforefiling a Chapter 11 bankruptcy case, Coastd Plains, Inc. (Coastal) was
attempting to restructurefinancially without resort to bankruptcy.®®” As part of that effort,
Coadtal agreed to return inventory it purchased on credit from Browning Manufacturing
(Browning) inexchangefor Browning ether (a) paying one-hdf of theinventory a cost and
forgiving its clam againgt Coastal or (b) transferring the returned inventory back to

302 Hingley, 201 F.3d at 641.

303 1. at 642.

304 Hinsley, 201 F.3d at 643 (citing BMG Music v. Martinez, 74 F.3d 87, 90 (5" Cir. 1996)).

305 19, at 644. “Under Texas law, aparty defending on ground of statute of limitationsbears
the burden of proof.” Id.

306 179 F.3d 197 (5" Cir. 1999), cert. denied, 120 S. Ct. 936 (2000).

307 1d. at 202.
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Coastal.*® Browning was told that the money Coasta received would be paid to a
secured creditor, Westinghouse Credit Corporation (Westinghouse)3®  Despite
Browning' searlier agreement with Coastal, Browning did not pay Coastd for thereturned
inventory and refused to return the inventory to Coastal.3'°

A week after filing its Chapter 11 case, Coadtd filed an adversary proceeding
agang Browning, seeking both the return of the inventory and an unspecified amount of
damages for tortious interference with contract and violation of the automatic bankruptcy
stay. 3 After the bankruptcy court found that Browning had violated the stay, Browning
returned theinventory to Coastal .32 Notwithstanding the claims assarted in the adversary
proceeding, Coagta’ s schedules of assats did not list any clam against Browning as an
asset of the bankruptcy estate3®* Similarly, Coastd’s schedules of liabilities listed
Browning as holding an undisputed claim in the amount of $1.3 million. 3!

Less than five months after the Coastal bankruptcy was filed, Coastal and
Westinghouse stipulated that Coastdl’ s generd intangibles, one category of case assets
pledged to secure Westinghouse's loan, were worth less than $20,000.3° The dams
asserted in the adversary proceeding against Browning were not mentioned in the
dipulaion.®® Based in part on the stipulation, Westinghouse obtained a modification of

308 Id.
309 Id.

310 Coastal, 179 F.3d at 202.
31 Coastal, 279 F.3d at 202.

312 14, at 203.
313 Id.

314 Id.

315 Coastal, 179 F.3d at 203.
318 |d. Thesti pulation also estimated the value of the collateral securing Westinghouse's
claim was approximately $5 million less than the $8 million that Coastal owed Westinghouse. 1d.



2000] Bankruptcy 969
the bankruptcy stay and proceeded to foreclose on its collateral .3’

As previoudy negotiated with Coastd’ s management, Westinghouse purchased
dl of Coastd’ sinventory at theforeclosure auction,®!# and sold the inventory to Industrial
Clearinghousg, Inc. (“IC”), anew company formed by Coastal’ schief executive officer.3°
Four months later, the remaining assets upon which Westinghouse had foreclosed were
sold to IC, including a “potentia cause of action” against Browning.3%°

Some time after Coastal’ s Chapter 11 reorgani zation was converted to a Chapter
7 liquidation, 1C was substituted as the plaintiff in Coastd’ s lawsit againgt Browning. 32
Shortly before trid, Coastal’s Chapter 7 Trustee moved to intervene in the lawsuit,
daming that the Coasta bankruptcy estate owned the causes of action againgt
Browning.32 Eventually, IC and the Trustee agreed to share any recovery againgt

817 Coastal, 179 F.3d at 203. Westi nghouse then foreclosed on its assets. |d. No mention
of the claims against Browning was made in the foreclosure notice, advertisements, or auction. Id.
Browning attended the auction but did not bid. Id. a 203, 213.

318 |d.at 203. In exchangefor theinventory, Westinghouse reduced itssecured claim by $3.5
million. 1d.

319 Coastal, 179 F.3d at 203. On the same day, Coastal’ s employeesbecame | C empl oyees.
Id.

320 |d. The sale price for the remaining assets for $1.24 million. 1d. In subsequent
proceedings, the bankruptcy court found that Westinghouse had forecl osed uponand soldto I C only
the causes of action arising under contract. Id.at 204. The claims arising under tort were not
Westinghouse' s collateral and, therefore, remained an asset of the Coastal baknruptcy estate. See
Coastal, 179 F.3d at 204, 207. The merit of these rulings was not addressed in the Fifth Circuit
decision.

321 Coastal, 179 F.3d at 203. After the reference to bankruptcy court was withdrawn, the
case against Browning proceeded to trial in district court. 1d. at 204.

Id. at 204. The district court referred the case back to bankruptcy court for a
determination of whether the estate or | C owned the causes of action against Browning. Id.
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Browning.3* Then, seven years after the origind adversary complaint was filed, IC and
the Trustee filed amotion for leave to file an amended complaint to add new dlegations
that Browning had interfered with Coastd’ s attempts to sdll its assets to a third party,
Helms, for asubstantiad sum.3** Although atortious interference claim had been assarted
previoudy in the adversary proceeding, that clam was different from the dlegations
regarding Hms3?> During the ensuing trid, 1C and the Trustee restricted their tortious
interference claim to the Helms transaction. 3%

After a$10 million jury award was set aside,**’ find judgment againgt Browning
was entered in the amount of $3.6 million for damages®?® together with $1.6 million for
attorney’ s fees and costs.**® On appeal, Browning argued both that (a) the doctrine of
judicid estoppel barred al of the causes of action againgt Browning except for Helms
tortious interference dlaim,**° and (b) Helms' tortious interference claim was time-barred

323 1d. The bankruptcy court determined that the Coastal bankruptcy estate owned the
contract claims and that 1C owned the contract claims. Id. Therefore, IC and the Trustee agreed that
15% of any recovery would belong to the Coastal bankruptcy estate and 85% would belongtoIC. 1d.
After this determination, |C and the Trustee, both plaintiffs, proceeded to trial. Id.

324 Coastal, 179 F.3d at 213. The amended complaint, however, wasnot filed for amost two
moreyears. |d. a 213-14.

325 1d. at 213-14.

326 4. Althoughthetortiousconduct regarding Helmsallegedly took place“ around thestart
of 1986,” |C alleged that it did not discover the conduct until yearslater. Id.a 213.

327 Coastal, 179 F.3d at 204. The$10 million awardincluded $5 million for breach of contract,
$2.5 million for conversion, $1.75 million for breach of fiduciary duty, $1.3 million for tortious
interference, and $7.5 million for punitive damages. 1d. at 204.

328 | d. This$3.6 million anount was net of Browning’s $1.4 million offsetting claim. Id.

329 Coastal, 179 F.3d at 204. Thetrial court partially granted Browning’ smotionfor judgment
as amatter of law, finding that the evidence was insufficient to support a breach of fiduciary duty
cam. Id.

330 | d, TheFifth Circuit doesnot explainwhy the plaintiffswere not estopped from asserting
Helms' tortious interference claim. |d. There are two possibilities. First, the bankruptcy court
apparently rejected judicial estoppel relative to al of the tort claims against Browning because
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under applicable state law.**! The Fifth Circuit accepted both arguments.®*?

The mogt notable holding in Coastal deds with the gpplicability of judicid
estoppd. Asdefined by the Fifth Circuit, judicia estoppd is the “common law doctrine
by which a party who has assumed a position in his pleadings may be estopped from
assuming aninconsistent position.”*** Unlike equitable estoppel, detrimenta relianceisnot
required to establish judicia estoppdl >

Judicid estoppel may be more important in the bankruptcy context than other
aress of the law dueto the debtor’ sduties of full disclosure>*® The debtor is obligated to
disclose dl of its assets, including al potential causes of action. The “integrity of the
bankruptcy system depends on full and honest disclosure by debtors of all of their
assets.”*¥% The Fifth Circuit concluded that non-disclosure occurred twice in Coastal.
Firg, thebankruptcy schedulesnot only failed tolist the clams againgt Browning, but failed
to lis Browning's clam againgt Coasta as disputed®” Second, the dtipulation
accompanying Westinghouse's mation to lift the stay faled to disclose clams againgt

Westinghousecould not foreclose upon tort claims, making them property of theCoastal bankruptcy
estate. Seeid. at 207. Second, apparently the debtor did not know about the existence of Helms'
intentional interference claim until after the schedules of assets and liabilities were filed and the
stipulation had been filed. 1d. at 212. Because judicia estoppel requires that the debtor failed to
discloseaknownfact, and Helms' interference claim was not known, judicial estoppel wasapplicable.
Seeid. at 207, 213. Thelater rationaleismorelikely becausethelawsuit proceeded ontort claims other
than Helms' intentional interference claim, such as conversion, that were judicially estopped. Id.

3L Coastal, 179 F.3d at 209, 213.

332 1d. at 204, 216.

333 1d. at 205 (quoting Brandon v. Interfirst Corp., 858 F.3d 266, 268 (5" Cir. 1988)).

334 Coastal, 179 F.3d at 205.

335 |d. at 208 (citingRosensheinv. Kleban, 918 F. Supp. 98, 104 (S.D.N.Y . 1996). Asthecourt
in Coastal noted, “[v]iewed against the backdrop of the bankruptcy system and the endsit seeksto
achieve, the importance of this disclosure duty cannot be overemphasized.” Id.

336 Coastal, 179 F.3d at 208 (emphasis added) (quoting Rosenshein, 918 F. Supp. at 104).

337 Coastal, 179 F.3d at 210.
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Coastal as an asset of the estate.3®

The Fifth Circuit was not persuaded that the debtor satisfied its disclosure duties
becausetheadversary proceeding against Browningwasfiled.*** Nor wasthe Fifth Circuit
persuaded by the argument that Coastd’ sfalureto disclosethe clamsin the schedulesand
dipulation was mere “inadvertence”” In so ruling, the court articulated the following
definition for “inadvertence’ in the bankruptcy context: “[T]he debtor’ s falure to satidy
its Satutory disclosure duty is ‘inadvertent’ only when, in generd, the debtor ether lacks
knowledge of the undisclosed claims or has no motive for their concedment.”** In
Coastal, the court concluded that Coastal both had knowledge of the undisclosed daim
and had a moative to conced the daim.?*

The Fifth Circuit postulated that the motive in concealing the information was to
ensure that the bankruptcy stay was modified or that Coastd’s assets were sold to
Westinghouse, who, in turn, had agreed to sall themto 1 C, acompany owned by Coastd’ s
management.3*? By concedling the clams againgt Browning, Coastal (which had the same
management as | C) could insure that |C could purchase the assets from Westinghouse at
the negotiated price, without competitive bidding from Browning.3* Therefore, except for
Hems tortiousinterferenceclaim, theclaimsagaingt Browning werejudicialy estopped.*

Findly, the Fifth Circuit found that HEms' tortious interference claim was barred

338 1d. at 209-10.
39 1d. The adversary proceeding wasinsufficient disclosure because the general creditors
did not receive notice of the proceeding. Id. at 209. Additionally, Browning's knowledge of the
proceediggowasimmaterial becausejudicial estoppel does not require detrimental reliance. Id.at 210.
Coastal, 179 F.3d at 210.
319, at 212,
342 19, at 212-13,

3483 1d. at 213.
34 4.



2000] Bankruptcy 973

by the two-year statute of limitations for tortious interference gpplicable under non-
bankruptcy law.3*  Although a tortious interference claim was pled in the origind
complaint, the aleged misconduct that formed the basis of the origind clam was related
to Hems' tortious interference dlam.3*  The Fifth Circuit reversed the lower court's
decision and rendered judgment in favor of Browning in al respects3’

XV. RESJUDICATA AND BANKRUPTCY COURT ORDERS

In Applewood Chair Co. v. Three Rivers Planning & Development District
(Inre Applewood Chair Co.),**® the Fifth Circuit addressed the res judicata effect of a
bankruptcy court order that authorized the sde of property and an order that confirmed
aplan of reorganization.>*® Firgt, the debtor, Applewood Chair, obtained a bankruptcy
court order authorizing the sde of certain equipment to a new company, the same
equipment that secured Three Rivers loanto Applewood Chair.>* ThreeRiversasoheld
the secured, persond guaranty of Applewood Chair's president and principal
shareholder.®*

In the motion seeking court authority for the equipment sale, Applewood Chair
represented that the new company would assume Three Rivers' |oan to Applewood Chair
and the equipment would continue to securetheloan.®? Further, the sale motion provided
that, “[u]pon assumption, all claims of Three Rivers, with respect to the equipment,

3% Coastal, 179 F.3d at 214-215 (citingTEX. CIV. PRAC. & REM. CODE ANN. § 16.003(a) (Vernon
1986)).

33 Id. at 216. Therefore, the alegations did not relate back to the original complaint. Id.

Id.

348 203 F.3d 914 (5" Cir. 2000) (per curiam).

349 1d. at 918

30 1d. at 916.

3119, a 915-16.

%2 1d. at 916.
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will be discharged and forgiven, asto all existing obligors. .. .”* After entry of the
order gpproving the sde moation, the new company and Three Rivers executed an
assumption agreement which expresdy stated “that the individua guarantees shdl not be
impaired” and that the assumption “shdl not be consdered to be a novation with regard
to theindividual guarantess. . . ">

After the sdle, the bankruptcy court confirmed a plan of reorganization.®> While
the plan did not specifically mention any release of a guaranty, the plan contained the
falowing provison: “The providons of the confirmed plan shdl bind dl creditors and
parties in interest, whether or not they accept the plan and shall discharge the Debtor,
its officers, shareholders and directors from all claims that arose prior to
Confirmation.”**® After the plan was confirmed, Applewood Chair continued to do
busness. The new company, however, went out of business and defaulted on Three
Rivers loan.*" The equipment that Applewood Chair sold to the new company could not
be found.>®

Three Riversthen sought to foreclose on the property that secured the president’s
guaranty.®*° The president took the position that the confirmation order discharged both
Applewood Chair’ sand hispersona obligationsto Three Rivers** Thebankruptcy court
disagreed,** finding that neither the sale order nor the confirmation order contained

353 Applewood Chair, 179 F.3d at 916.
354 Applewood Chair, 179 F.3d at 916-17.
35 1d. at 918.

356 | d. at 919 (emphasis added).

357 Applewood Chair, 179 F.3d at 917.
358 Id.

359 Id.
360 |4,

361 on appeal, one of the issues was whether Three Rivers could proceed with the motion
for clarification that it filed in the bankruptcy court, or whether it could only proceed by way of an
adversary proceeding under Federal Rule of Bankruptcy Procedure 7001. Id. at 918. TheFifth Circuit
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language sufficient to affect the release of the president’ s guaranty. %62

On Apped, the Fifth Circuit began its analysis with Bankruptcy Code § 524(e),
which providesthat a*“discharge of adebt of the debtor does not affect the liability of any
other entity on, or the property of any other entity for, such debt.”*® A corollary to this
genera principle was firg expressed by the Fifth Circuit in Republic Supply Co. v.
Shoaf.® In that case, The Fifth Circuit held that “the confirmation of a clear and
‘unambiguous plan’ of reorganizationthat ‘ expresdy released’ athird-party guarantor has
a res judicata effect on a subsequent action against the guarantor who is aso a
creditor.”3* The Fifth Circuit held that the release provision in Applewood Chair's plan
was not specific enough to release the personal guaranty of the debtor’ s president.>®® In
Shoaf, the confirmed plan contained both genera release language, smilar to the language
contained in Applewood Chair, and specific reference to the release of the third-party
guaranty.®’ The Fifth Circuit concluded that it would not extend the holding in Shoaf to
“dtuaions where a plan of reorganization does not contain a specific discharge of the
indebtedness of athird-party. . . .3

A different result was reached in Osherow v. Ernst & Young, LLP (In re

noted that the validity and extent of Three Rivers’ lien on the debtor’ s equipment were not at issue.
Id. Instead, the issue was the “intent and effect” of the sale order and confirmation order. Id.
Accordi n%'%’ the Fifth Circuit found that Three Rivers could proceed by motion. Id.

Applewood Chair, 179 F.3d at 917.

363 11 U.SC. §524(e) (1994).

364 815 F.2d 1046 (5" Cir. 1987).

365 Applewood Chair, 203 F.3d at 918 (quoting Shoaf, 815 F.2d at 1049-50).

366 The plan expressly provided adischarge to Applewood Chair, itsofficers, shareholders
and directorsfrom all claims that arose before plan confirmation. See supra text accompanying note
356. InApplewood Chair, the guarantor was both an officer and shareholder of the debtor and the
guaranty certain was executed before plan confirmation. Applewood Chair, 203 F.3d at 919.

367 Applewood Chair, 203 F.3d at 919.

368 1d. at 920.
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Intelogic Trace, Inc.).®® In Intelogic, shortly after the confirmation of a plan of
reorganization, the debtor-in-possession’ s accountants filed afind fee gpplication.3 At
the time of the hearing on the fee application, the company’s board of directors “*had
serious concerns about the company’ s numbers and the State of the company’ sliquidity™”
and had smilar concerns about the company’ s cashflow projectionsthat the accountants
prepared.>™* Despite these concerns, the company did not object to the accountants find
feeapplication, and the bankruptcy court entered an order approved thefee application.3"

Severad months later, unable to generate sufficient income to meet its obligations
under the confirmed plan of reorganization, the company filed a second Chapter 11
bankruptcy case.3”® After the case was converted to a Chapter 7 liquidation, the Chapter
7 Trustee filed alawsuit in state court againgt the accountants. In the lawsuit, the Trustee
aleged, among other things, that the accountants committed ma practicein the preparation
of the company’s cash flow projections®“ After removing the state court case to
bankruptcy court,®”® the accountants moved for summary judgment, arguing that the
Trustee's claims were barred by res judicata, collatera estoppel, or waiver.*® The
bankruptcy court and district courts ruled that res judicata barred the claim.>””

369 200 F.3d 382, 391 (5" Cir. 2000).

370 4. at 384. The application exceeded $200,000 for fees and expenses incurred after the
commencement of the bankruptcy case. Id. The feethat was ultimately approved by the bankruptcy
court was somewhat lower. 1d. at 385.

371 | ntel ogic, 200 F.3d at 384.

372 1d. Because he did want the bankruptcy court to “become aware of problems with the
reorganization plan that had been confirmed only one month” earlier, the chairman of the company’s
board of directors chose not to raise any allegations of malpractice at the fee application hearing.
Intelogic, 200 F.3d at 384.

Zi Id. at 385. The accountantsfiled aproof of claim in the second bankruptcy case. Id.

Id.
375 |d. Remova was accomplished under 28 U.S.C. § 1452 (1994).

378 | ntel ogic, 200 F.3d at 386.
377 Id.
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On appedl, the Fifth Circuit affirmed the lower courts rulings>" Firg, the court
reiterated the Fifth Circuit’ s four-party test for determining whether a claim is barred by
resjudicata or clam precluson:

For a prior judgment to bar an action on the basis of resjudicata, or
dam precluson, the parties must be identical in both suits, the prior
judgment must have been rendered by a court of competent jurisdiction,
there must have [been| afind judgment on the merits and the same cause
of action must be involved in both cases®™

Because the parties conceded that the parties were identical, that a court of
competent jurisdiction had gpproved the fee application, and that the fee gpplication order
was afind judgment, the Fifth Circuit focused on whether the same cause of action was
involved in both the first bankruptcy case and the Trustee smdpractice clams. Applying
the transactional test®® to this determination, the Fifth Circuit identified the critica issueas
whether thetwo actionsunder cons deration were based onthe“ same nucleus of operative
fa:tS.”381

The Trustee argued that approval of the fee gpplication only addressed whether
the accountants had provided the services and incurred the expenses that were sought to
be recovered in the fee application, while the ma practice claim was based upon whet the
accountants had failed to do.®2 The Fifth Circuit easily rejected thisargument, noting that

378 Id.

379 4. (quoting Nilsen v. City of Moss Point, 701 F.2d 556, 559 (5" Cir. 1983) (en banc)).
0 Intelogic, 200 F.3d at 386. See RESTATEMENT (SECOND) OF JUDGMENTS § 24 (1982)
(articulati ng the same transaction standard).
3L ntel ogic, 200 F.3d at 386 (quoting Howe v. Vaughan (In re Howe), 913 F.2d 1138, 1144
(5" Cir. 1990)).
382" 4.



978 LoyolaLaw Review [Vol. 46

Bankruptcy Code required the court to determine “the nature, the extent, and the vaue’
of the accountants services in the first bankruptcy case®® Therefore, when the
bankruptcy court gpproved the fee gpplication, the court “implied afinding of qudity and
vaue' in the services®®*

Although the four-part test was satisfied, the Fifth Circuit emphasized that res
judicata would not bar the Trustee' s clams unless the company “ could and should have
brought its malpractice dlamsin the former proceedings.”*® Becausethe company “was
aufficiently aware of the red possbility” of the errors claimed in the Trusteg' s lawsuit
before the fee gpplication hearing, the Fifth Circuit held that the company should have
asserted the daims*® Not only did the company’s board of directors have “a genera
awareness of the background facts underlying the present claims before the fee hearing,”
but the board ddliberately “ chose not to voiceits concernsregarding the quality of services
at thefeehearing.”®®’ Findly, the Fifth Circuit found that the company could have pursued
its claim, because procedural mechanisms existed for the pursuit of those claims# For
example, the company could have objected to the fee application and asserted itsclam in
the objection.®*® Having failed to pursueits claim, the company and the Chapter 7 Trustee
were barred from asserting those claims in the second bankruptcy case.3*®

2:2 Id. at 387 (quoting 11 U.S.C. § 330(a)(3) (1994)).
Id.

385 | ntel ogic, 200 F.3d at 388.
386 Id.

387 | ntel ogic, 200 F.3d at 391.

388 |4, at 389.
389 Id.

3% | ntelogic, 200 F.3d at 386 at 391.



