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NEW RCRA RULE: EPA SAYS, GO FORTH AND RECYCLE

By: Stanley A. Millan

The U.S. EPA’s proposed rule on the modification of the term “solid waste”
had been pending for several years. The reason for the new definition (really a set of
exclusions) is the hiatus in federal court cases for the past 20 years, starting with
American Mining, in defining when a material is solid waste, i.e., discarded material,
for purposes of regulation under the Resource Conservation and Recovery Act
(“RCRA”) and comparable state programs. To be subject to more strenuous hazardous
waste regulation, a material first has to be considered a “solid waste” under RCRA
rules. The problem is complex when dealing with a material that is recycled, re-used,
and never truly enters into the waste world. However, some recycling has the same
dangers as hazardous waste disposal, so the EPA has been cautious as when to regulate
and not regulate recycled material as hazardous waste. The new rule, though complex,
provides some clarification at long last. It was issued on October 7, 2008, and will be
effective soon (within 60 days of publication in the Federal Register). However, states
with primacy under RCRA, including Texas and Louisiana, may decide for themselves
whether to adopt the new EPA RCRA exclusions.

The new rule excludes from hazardous waste regulation certain recycled haz-
ardous secondary material, such as hazardous co-products, by-products and residues,
e.g., spent solvents, etc. Most of the affected facilities are in the manufacturing sector;
however, other industries are also affected including transportation, wholesale trade,
and administrative support for waste management and remediation. The EPA estimates
that 1.5 million tons per year of hazardous secondary material is handled by these enti-
ties, and the more common types are metal-bearing hazardous secondary material (e.g.,
sludges and spent catalysts from commodity metals recovery and organic chemical lig-
uid recovery of solvents).

The new exclusion from solid waste regulations cover three types of recycling
activity. The first type is reclamation under the control of the generator of the waste,
whether on-site (by a contractor or otherwise) or off-site at a facility also controlled by
that generator. Additionally, reclamation under the control of the generator includes
tolling agreements, whereby an off-site tolling contractor produces a product for the
tolling manufacturer, and the secondary material remains under the control of the toll-
ing contractor. The generator can pursue the exclusion by recycling. The second type
covers materials that are transferred off-site to another entity for purposes of legitimate
reclamation. These two types of exemptions are self-implemented by generators, inter-
mediaries, and recyclers. The third type is voluntary if the generator does not wish to
pursue the first two self-implementing exemptions, and it is a formal EPA “non-waste”
determination that affects case-by-case materials generated from a facility provided that
they are recycled.

In all of these cases, the generator, intermediary, and transferee facility must
give bi-annual notice to the EPA and states (EPA Form 8700-12) of the specifics of the
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recycling activity. The generator must also certify its control in the first “generator
control” exclusion and acknowledge full responsibility for safe management of the
hazardous recovery materials being recycled. The off-site transferee in the “transfer-
based” exclusion must provide adequate financial assurances to the EPA and states that
any hazardous waste secondary residues are removed from the recycling site at the
time it is closed for operations. Hazardous materials also must not be speculatively
accumulated (held for too long a period) by generators and recyclers and must always
be legitimately recycled. In other words, no “toxics along for the ride” (TAR) or
“sham” recycling, as in the Marine Shale case.

The generator must retain its records for three years (e.g., certification, notices,
due diligence inquiries, receipts, bills of lading, Department of Transportation shipping
papers, etc.) and must undertake “reasonable efforts” to assure that the intermediate
facility (e.g., if reclamation takes more than one step or is stored for more than 10 days
while in transit) or transferee/reclaimer, is a legitimate recycler. This includes
“credible evidence” by examining public records for the compliance status of the re-
claimer, verifying the recycler’s notice to the EPA, reviewing the descriptive literature
of the facility, hiring an auditor to assess the facility, assuring that the recycler is ade-
quately financed, and so forth.

Materials that are inherently waste-like (certain “F” code hazardous waste,
etc.), used in a manner constituting disposal on land, or burned for energy recovery, are
generally not subject to the new solid waste exclusions.

Additionally, legitimate recycling of hazardous secondary material depends on
whether it is a useful contribution to the recycling process and includes whether that
material contributes valuable ingredients to a product, replaces a catalyst in the recy-
cling process, is a source of a valuable constituent in the recycling process, is recov-
ered or regenerated by the recycling process, or is used as an effective substitute for a
commercial product. The recycled product or intermediate product must be valuable if
it is sold to a third party, or otherwise it must be used by the recycler or generator as an
effective substitute for a commercial product or industrial process. The overall legiti-
macy also includes evaluation of whether the hazardous secondary material does not
contain significant concentrations of hazardous constituents or hazardous characteris-
tics that are not found in analogous products, e.g., routine sand fill having 4 ppm or
less lead as compared to recycled foundry sand having 200 ppm lead which may not be
excluded.

“Non-waste” determinations are formal EPA determinations on a case-by-case
basis and include legitimate recycling criteria such as whether the market participant
treats the secondary material as a product rather than a waste, whether the identity of
the secondary material is comparable to commercial products or intermediates, whether
it is used within a “reasonable time frame” (which may or may not involve some
speculative accumulation) and not abandoned, and whether it is actually reclaimed
rather than being released into the environmental media.
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The new regulations have a ripple effect across RCRA regulations; however,
they are not intended to affect other regulatory exclusions or limit the U.S. EPA’s right
to pursue clean-up or cost recovery for releases or threatened releases of hazardous sub-
stances under the Comprehensive Environmental Response, Compensation, and Liabil-
ity Act (“CERCLA"), e.g., if the transferee recycler has a release and if its financial as-
surances prove to be inadequate. However, as long as the generator pursues “reasonable
efforts” to assure that the transferee is legitimately recycling, the EPA says regulatory
RCRA violations will be on the part of the transferee and not the generator.

Thus, due diligence in verifying the legitimacy of transferee recyclers, and de-
termining whether to pursue one of the two self-implementing exclusion (generator con-
trol or transfer-based) through the generator or transferee in lieu of a formal EPA “non-
waste” determination, are new challenging issues that the regulated community faces.
Additionally, legal questions have arisen about the EPA’s authority to regulate “non-
waste” recyclers, whether the EPA has broadened the recycling field too much, and
whether its new rule is “protective of human health and the environment” as mandated
by RCRA. Court challenges are expected.

For more information on hazardous waste management in Texas and Louisiana,
contact Mike Chernekoff, Boyd Bryan, or Stan Millan.
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Remember that these legal principles may change and vary widely in their ap-
plication to specific factual circumstances. You should consult with counsel
about your individual circumstances. For further information regarding these
issues, contact:

Michael A. Chernekoff
Jones Walker
e-mail mchernekoff@joneswalker.com

201 St. Charles Avenue JPMorgan Chase Tower
New Orleans, LA 70170-5100 Suite 6601, 600 Travis
ph. 504.582.8264 Houston, TX 77002

fax 504.589.8264 ph. 713.437.1827

Environmental & Toxic Torts Practice Group

Tarak Anada Luis A. Leitzelar
Sarah S. Brehm Robert T. Lemon, 11
Boyd A. Bryan Eric Michael Liddick
Michael A. Chernekoff Christopher D. Martin
Amy C. Cowley Stanley A. Millan
Michele W. Crosby Thomas M. Nosewicz
Emily E. Eagan James C. Percy
Madeleine Fischer Olivia S. Regard
Warren A. Fleet Robert D. Rivers
Leon Gary, Jr. Robert W. Scheffy, Jr.
John G. Gomila, Jr. M. Richard Schroeder
Alida C. Hainkel William L. Schuette
Pauline F. Hardin Robert L. Walsh
Harry S. Hardin, 111 Kenneth A. Watson
Marc C. Hebert Judith V. Windhorst
Grady S. Hurley James E. Wright, 111
William J. Joyce

This newsletter should not be construed as legal advice or a legal opinion on
any specific facts or circumstances. The contents are intended for general in-
formational purposes only, and you are urged to consult your own attorney
concerning your own situation and any specific legal questions you may have.
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