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THE NEWEST OLD
LEGAL THREAT TO EMPLOYERS

The Fair Labor Standards Act of 1938 (“FLSA"), better known as the fed-
eral wage and hour law, is one of the oldest federal employment statutes. The
FLSA has not changed much over the years and is made up of a substantial
number of highly technical rules that govern how employees are paid. For
many employers, the FLSA is a sleeping dog that doesn’t get much attention.
Better to let the sleeping doe lie, as the old expression goes.

Recently, however, this sleeping dog has been awakened by savvy en-
ployee attorneys and they’ ve discovered a gold mine in the FLSA’s many tech-
nical rules. How? What happened?

Two elements have contributed to the resurgence of activity under the
FLSA. The first is an increase in productivity by the American workforce;
more overtime hours are being logged by more employees than ever before.
The second element is one of the oldest and most common of all employer mis-
takes: the misclassification of nonexempt jobs as exempt from overtime.
Many employers labor (pardon the pun) under the misconception that if they
pay an employee a salary, the employee doesn’'t get overtime. It's not that sm-
ple.

What makes wage and hour claims so attractive to employee attorneys is
the fact that most wage and hour violations involve a policy or practice that ap-
plies to a whole class of workers at a company. The bigger the company, the
bigger the pot of gold at the end of the FLSA rainbow.

Some recent examples:

Swift and Co. paid nearly $3 million in settlement for failing to pay work-
ers for time spent donning, doffing, and cleaning protective safety gear.

Albertson’s settled a class action involving 150,000 employees and former
employees for an estimated $37 million for “ off-the-clock” work for which
the employees were not compensated.

Employees of Oklahoma Gas and Electric Co., who were required to be on
call to continualy monitor automated alarms, won their suit for overtime

pay.
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Over 100 managers of a hamburger chain in California, who say they
worked 50 to 70 hours per week, filed suit for overtime pay, claiming they
were misclassified as exempt.

Many employers are now conducting annual wage and hour audits to avoid
or reduce the risk of these kinds of claims. Focus areas in your audit should
include:

The correct classification of supervisors, managers, administrators, com-
puter workers, technicians, professionals, and independent contractors as
exempt or nonexempt.

Effective systems for recording the actual hours worked by nonexempt em-
ployees, including overtime.

Permissible pay deductions.
Special pay plans and bonus programs.
Compliance with record-keeping requirements.

- Clyde H. Jacob

NEWSFLASH: U.S. SUPREME COURT
REVERSES NLRB POSITION ON
SUPERVISOR STATUS

In a5-4 decision on May 29, the Supreme Court found, contrary to the Na
tional Labor Relations Board, that charge nurses are supervisors and, there-
fore, cannot vote in a union representation election or be included in a bargain-
ing unit represented by a union, unless their employer consents.

This ruling may portend the reversal of similar rulings the Board has made
involving other industries. For instance, concerning the maritime industry, the
Board ruled that a gaming boat captain was not a supervisor, and in the utility/
power industry, the Board found that dispatchers were not supervisors. We
will continue to monitor these cases and notify our readers of further develop-
ments in future issues of Jones Walker’s Labor and Employment E* Zine.
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IRS AND DOL OFFER HELP
TO HR PROFESSIONALS

The IRS is revamping its website to be more user friendly and adding infor-
mation that employee benefits professionals should find useful. The most
promising feature is a new IRS Employee Plans newsletter that the IRS will
publish on a regular basis. Information about the newsletter can be found at
www.irs.gov/ep. The IRS will send future editions of the newsletter automati-
cally to subscribers who sign up for a free subscription on the website. The
Spring 2001 newsletter includes articles and comments by high-level IRS Em-
ployee Plans officials and provides alist of recent IRS guidance.

The Department of Labor, realizing that many employers are struggling
with the recently revised Form 5500 Annual Report, has issued a trouble-
shooting guide to assist with completing the form and related schedules. The
guide can be found at www.dol.gov/dol/pwba/public/pubs/trougleg.htm. The
trouble-shooting guide provides information not found in the Form 5500 in-
structions. In addition, as was noted in a previous issue of Jones Walker's La-
bor and Employment E* Zine, the Department of Labor has established a toll-
free hotline for questions regarding Form 5500 and the related schedules:
1-866-463-3278. Check it out.

Remember that these legal principles may change and vary widely in their application to specific factual
circumstances. You should consult with counsel about your individual circumstances. For further infor-
mation regarding these issues, contact::

H. Mark Adams Sidney F. Lewis, V Thomas P. Hubert

Jones Walker Jones Walker Jones Walker

201 St. Charles Ave., 47th Fl. 201 St. Charles Ave., 47th F. 201 St. Charles Ave., 47th FI.

New Orleans, LA 70170-5100 New Orleans, LA 70170-5100 New Orleans, LA 70170-5100

ph. 504.582.8258 ph. 504.582.8352 ph. 504.582.8384

fax 504.582.8015 fax 504.589.8352 fax 504.582.8015

email: madams@jonesvalker.com email: dewis@joneswalker.com email: thubert@joneswalker.com
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