Greenhouse Gas
Laws and Developments

Presented by:
Marjoerie McKerthen
Beyd Bryan
Michael Denald

Jones Walker

© 2010 Jones, Walker, Waechter, Poitevent, Carrére & Denégre I..1..P.



The GHG Wheel Of Fortune

Ozone
Climate P”???PO” .
Control O\ Permits

i el ndangerment
Reports Findings
Accords Capture and
Sequestration

© 2010 Jones, Walker, Waechter, Poitevent, Carrére & Denégre 1. P.



The Issues

¢+ Climate Control Legislation




|. Climate Control Legislation

Background Information
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Political Roots

Kyoto protocols (1997) favor CO2 emissions limits and “cap and trade.”
The U.S. signed but never ratified or withdrew from it. It is largely
symbolic.

Gore’s An_Incoenvenient Truth (2006) popularized the fears.

In 2007, the Intergovernmental Panel en Climate Change (“I1PCC*) found
that the gleball warming trend has manmade roots since the industrall era
aroeund 1750.

Obama’s commitment at Copenhagen Accord (2009) te keep maximum
temperature rise to 2 degrees, Celsius. Developed countriesragreed to
reduction targets and mitigation; action for 2020. Hundreds: eifbillions; ofi
United: States! dollars fier actien vy, all countries. Not legally binding until
MEXICor meeting.

ihe pelitcalland scientiic histery, off the Issue gees hack: torat least 197 0's,
pbutwenwilliNleave that ier new. A greenheuse effect in goed fer a planet; it
IS enly/Wheniiit heats; us) tep) fiast that prelslems; exist.
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Climate Control Legislation

Waxman-Markey — “American Energy and Security Act” (H.R. 2454).

Renewable Electricity Standard — LLange utilities produce. increasing
Percentages ofi electricity, from renewable resources.

SIX percent by 2012; 20 percent by 2020; 5 percent can he derved from
effiiciencies.

\Wind; selar;, geethenmal; Diemass; landiill gas, Waste Water-treatment: gas;
coalEMINE MEUIENE; MY OIrCPOWEN: ane \WaSIE-te-ENEna)/.
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Emission Cuts

Three percent by 2012

Cap and trade by 2016.

- Seventeen percent by 2020.
- Forty-two percent by 2030.
- Eighty percent by 2050.

Permits (a/k/a carbon credits or pollution allowances).

Modeled after Acid Rain program of the Clean Air Act.
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Emission Cuts

Most permits given away at start of program with the rest (fifteen
percent) auctioned off and increasingly so over time:

-Fifteen percent issued to industry until 2025.

-Five percent issued to coal merchants and electricity producers until
2026-2030.

-Two percent to oil refineries between 2015 and 2026.

-Two percent to electric utilities between 2014 and 2026, and five
percent thereafter.

-Thirty percent to electrical distribution companies.
-Ten percent to state governments.

-Nine percent to local natural gas distribution companies until 2026 and
2030.

-Three percent to auto industry from 2012 and 2017 and then one
percent to 2025.
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Examples

If regulated Company A cuts its greenhouse gases by more than permits
allow, it can sell excess credits to other companies.

If Company B does not have enough credits, it can buy or borrow future
credits.

If regulated Company C’s emissions exceed its permits, it would be
penalized two times the market value of permits it should have
purchased. Other non-regulated entities (banks, non-profits, and
people) can also buy and sell permits.

Offsets (funding clean-energy projects nationally or internationally) will
be an option.
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Other Proposals

New energy efficiency standards.
Worker transition.
Smarter cars and grids.

New coal plants (2009-2020) would be
required to adopt carbon capture and
sequestration technologies.

© 2010 Jones, Walker, Waechter, Poitevent, Carrére & Denégre 1. P.



Political Bytes

WASHINGTON -- Sen. Mary Landrieu, D-La., is joining with an Alaska Republican to sponsor
legislation that would block the Environmental Protection Agency from carrying through on its plans
to regulate greenhouse gases that agency officials say contribute to global warming. "To regulate
carbon emissions with the Clean Air Act would be to jam a square peg into a round hole,” Landrieu
said Thursday. “This act i1s a blunt instrument not suited to the job. I fear that the result woeuld be
poorly designed regulations that damage our economy, lead te great investment uncertainty and
not do enough te enhance energy security and reduce the risks of climate change.*

Environmental groups said Landrieu and the bill’'s main spenser, Sen. Lisa Murkewski, R-Alaska, are
protecting polluting industries and doing harm to Louisiana’s fishing industry and efforts to restore
the state’s wetlands, a natural barrier for storm surge and flooding:

Climate chaos reigned! on Capitell Hilll yesterday: as senators; battled over the poessibility off U.S. EPA
regulations en| greenhouse gases and'the prospects for global warming legislation this year.
Republicans and Demecratsialike expressed interest i a “Plan B approach irem Sens. Varia
Cantwelll (D-Wash.)rand Susan Coellins (R-Maine) for capping emissions. he plan would returnl the
majority, el the revenue raised iirom a climate: program te consumers threugh' a dividend:

Sen. Lisa Murkewskil (R-Alaska) teday launched a formal assault against U.S. EPA climate
regulations; plunging the Senate headlong initera heated debate: albeuit Whoe eught ter e charged
wWith regulatingl greenhouse: gas; emissions. Murkewskilintroduced a disapprovall resplution enrthe
Senatetiioor that would effectively: veter ERA's finding that gireenheuse gases threaten) public health
and welfiare. That finding gives EPA the auithoxty, telmeve: fonvardiwithfpending climate rules. “The
decision! ter offer this: reselitien was: bretght abeuit by what will-happentin; the wWake ol therEPA's
decision! terIssue the endangerment finding, = Murkowski said.
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Political Bytes

Massachusetts Senator-elect Scott Brown has taken largely a back-seat role in his
state's energy and climate debates but supported key environmental initiatives when
voting in the Legislature, according to state officials, environmental advecates and
state records.

Leaders ofi the Intergovermmental Panel on Climate Change apolegized yesterday. for
making a “poorly substantiated™ claim that Himalayan glaciers; could disappear by,
2035. The finding wasi included in| the greup’s 2007 report in an error-riddied
paragraph that alse misstates the totall land area covered by Himalayan glaciers.
Scientists whe identified the mistakes say the IPCC report relied en news accounits
that appear te misguete a scientific papeyr that estimated the glaciers couldl disappear
Py 2350, net 2035.

Severalpiiventalimederate Democrats made it clear today, that they woeuld prefer a near-term
fecuUs on Jehs and ecenemic rEceveny rather than dive toe deeprinto ther comprehensive glehal
warmingiand eneray. legisiation. Bur Senate Demopcratcleaders insisted that they, weuldinet 19e
makingrany. rash decisions ter shifit thelr legislative: strategy. inl the walke oiilast nIght’s stuRming
REpublicanvictony inralVassachusetis special elecuon: “IFthinksthat therewillera greatei iocs on
Jelssiandithe ecenemy, - saidsSen. Carl Levipr (BD=Michr): I don't think that means they re going to
not address climaterchange; but I don t thinkatwillFhave guiter the prominence that jobs and! the
Econemy/. are geingl ter heve:. =

pelitical will'lefit tor undertake: suchi a contested bill:
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Political Bytes

Sen. Lisa Murkowski (R-Alaska) will likely move forward with a formal resolution to block U.S. EPA's
climate regulations, rather than force a vote on an amendment to limit the agency’s regulatory
authority, she said today. Murkeowski, ranking member of the Energy and Natural Resources
Committee, said she is “leaning toward™ forcing a vote soon on a disapproval resolution that would
effectively veto the Obama administration’s “endangerment finding™ that links man-made
greenhouse gases to global warming -- a legal precursor to regulations on; everything from cars to
pewer plants:

Senate Republicans pounced today on Senator-elect Scott Brown's surprise victory in the
Massachusetts special election, calling it a repudiation; of President Obama’s legislative agenda on
health care with implications that could also trickle dewn to) climate and energy. “This was in many.
ways a natienal referendum,™ Minoerity: Leader Mitch McConnelll (R-Ky.) said during a Capitel Hill
press conference where he called on Democrats to) scrap closed-doer negotiations; on a final health
care package. “I think the majority had gotten the message: no more gamesmanship.*

A leading Democratic SEnator 6n ENergy. ISSUes!is contradicting RIS party: leadership’s assertions
that It can pass a climate change billFthis year. Sen. Byron: Dergan (ID-N.D.);, Whe recently
anneuncedhis retirement, saiditeday in ar conference call sponsered by SecUrng AMErICa's, EReray.
EUture that after thebitter battlerover health  care, there wen't e enoeugh
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Status

Senate version uncertain —“climate-gate,” economic
recovery, re-elections, India and China’s commitments, etc.

Passage in 2010 is doubtful.

As an alternative to AESA, Congress may push an energy
only bill -- e.g., American Clean Energy Leadership Act (S.
1462). Such a bill would not require cap and trade, but
would focus oni expanded drilling in the Gulf of Mexico,
modernization of the Nation's electrical transmission
system, and requiring utilities to generate more
alternate/renewable energy from wind, solar, etc.
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lI. EPA GHG Regulation

GHG Reporting Rule

Proposed GHG Emissions Standards for Light
Duty Vehicles and permitting ramifications

GHG Endangerment Finding and poetential
ramifications

Propoesed Iowerng of ambient all: standardifior
ozone and petential ramificatieons

Carlen capture and sequestration
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Greenhouse Gas Reporting Rule

EPA finalized a rule on October 30, 2009 (74 E.R. 56260)
for industry reporting to gain information on national
greenhouse gas emissions.

EPA IS using existing infermational sections ofi the Clean Air
Act (88114 and 208), theughi Infiermation may: he used In
connection with' climate contrel legisiation passed.

e rule reguiresiannual reporting of six greennouse gases as
welllas fluernatedr gases.

EIrSt reporingftorERANS AU IViareh i 20015 DU ERATES
SPECIall previsions or relaxedireperting 1n 2010 data
galnenng:
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Greenhouse Gas Reporting Rule

Annual reporting is from the facility, not corporate level (except at suppliers of
fossil fuels and industrial gases which is from corporate levels).

A facility or plant listed in the rule or that Is a large emitter ofi greenhouse gases,
trigger reporting. Therule, therefore, applies te certain electricity-generating
facilities, petrochemical production; petreleum refineries and listed manufacturers,
large municipal waste landfills, andiether listed production and manufacturng
facilities that emiit 25,000 metrc tens per year (FRPY) of: canben diexide
equivalents (COze), andlany: other: facility with a rated heat input of S0rmm BirU/nr
and emits 25,000 TRY of COe). Emission rates ofi many: moile source engines are
alseireportable by manuiaciurers.

InialGreeniousergas calculatiens ((Ner 1) ane hased 2010 upenhestavaianle
moeniterng methedsi(CBAMIVIE); IEe., cuimently/ used menierng), supplierdata;
engineerng calcliaensi(estimates)) and oiier company oatea:

Aliter 20105 unless anfexiensionisigianied, emission menierng threughispecial
MeAENCIEaUIPMERTIS alSeNEGUIREaNEIFINER 22 cal CUl 2GRS e SEH!
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Greenhouse Gas Reporting Rule

The over 250-page rule and preface Is broken dewn in detail (definitions,
calculations, monitoring, QA/QC, records retention, etc.) for 29 different
Industry sectors.

Reports have to be certified to EPA.

EPA s using this rule as a new: public disclosure reguirement to reinforce
greennouse gas reduction and mitigation; muchi like the lfoxic Release
Inventery encourages inaustrral reduction 1 texic chemical use.

IhIsis a federal enly enfercement program hut ERASaysitwillicoordinate
Wit state pregrams.

EEnfercement existsifor fiallure to report, collect data;, continuously moenitorand
1est, retain records; calculate propexly; eve., andis a per day per Violation| of
$37,500 mexamunm penalty. Sectionsi 113 and 203205 oii the Clean Al Act.
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EPA’s Proposed GHG Emissions
Standards for Light Duty Vehicles

Regulations proposed on Sept. 28, 2009
(74 E.R. 49,454).

Expected to become final in March 2009.

Would establish new GHG emissions
standards for light duty, Vehicles.

\Would be: the first time EPA has
established emission limits for GHG
emissions Under the Clean Al Act (CAA).
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Potential Ramifications of Light
Duty Vehicle Regulations

Prevention of Significant Deterioration (PSD)
permitting requirements apply to any pollutant
“Subject to regulation” under the CAA

Title V' permitting reguirements apply té SOUrCes
With emissions greater than 100 tpy, of
“pollutants subject te regulatien

Taus, lifthe GHG regulatiens: for light duiby,
Venicles are fimalized, a multitbder of fiacilities
could; fier the first time, Peceme subject te Ttie \/
and PSID permiicting
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Burden on Regulated Community

Number of stationary sources with potential to emit greater
than 250 tpy of GHG dwarfs the number emitting that
amount of other regulated pollutants

EPA estimates approximately 280 PSD permits are issued
each year with processing time of approximately one year;
could grow: te 41,000 PSD: permits per year with processing
time of three years

EPA estimates approximately 14,700 facilities wiith itle \V/
permits I US, and average processing time IS Six moenths;
could grow: te 6: millien’ faciities, requiring Title V' permits
and Increase proecessing time: te) 10! years
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EPA Proposed GHG Tailloring Rule

Proposed on Sept. 30, 2009, immediately after
proposal of the light duty vehicle GHG regulations
(74 F.R 55,292, pre-publication; draft)

Intended to minimize impact of subjecting
sources ofi GHG emissionsi to Title V' and PSD
permitting requirements

\Woeuld supject significanit SeUrces suchl as) pewWer
planits, refineries, cemenit production fAcIlities;
and municipal selid waste landiillsi terpermitiing
Fequirements, bult exempt smalll SeUrCes; such as
“leuses;, dalres; iamms, Rghways, hespilitals,
SCHEBIS, and grecery steres
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EPA Proposed GHG Tailloring Rule

Proposes threshold of 25,000 tpy of carbon dioxide
equivalent (CO2e) for new facilities

Proposes threshold off 10,000-25,000 tpy ofi CO2e for
existing major sources making significant modifications

EPA estimates that 400 new: seurces and modifications
would' ae sulject te PSD: review: eachl year fior GHG
emissions, 100 oiff which would be newly subject te PSD.

EPA estimates 14,000 large seurces would need toer ehtain
pPErmIts ok GHG emissiens; 3,000 el Whlch Weuldr9e: mewily/
Subject ter CAA permitting requirements

Viest Weuldrse: muRicipal selidhwaste landiills; thersecond
largest; seurce off humean-related methane emissions 1 US
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EPA Proposed GHG Tailloring Rule

Existing facilities with GHG emissions greater than 25,000 tpy that
have CAA permits need not immediately revise them; upon 5-year
renewal of permit, must include estimates off GHG emissions in
permit application

Facilities may “net eut” off GHG thresheld by shutting down units
emitting GHGs

New: GHG permittees would need to imnstall “best available conirol
technoelegy” (BACH) tor minimize GHG emissions

EPA plans te streamling the GHG program, by, conferming the

“potential teremit™ trgger: for PSID 1o approximate: actual
emissiens, ISSting guidelines; en| presumpiive BACIH ior categeries
o) f equment and promulgating generall PSD permits; ol seUkce
categenes, s streamiininelcoulditalke years.
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EPA'S GHG Endangerment Finding

Issued on Dec. 7, 2009 (published in 74 F.R. 66496, Dec.
15, 2009)

EPA finds that the follewing six GHGSs in combination may.
reasonably be anticipated to endanger public health and
public welfare: carbon dioxide (CO2), methane (CH4),
nitrous oxide (N20), hydrefluerecaribens (IHECs),
perfiuerecarbons (PECs) and sulfur hexaflueride (SE6)

Based on “long|lives™ ofi pollutants;and human-related
cause of wWanrming trendl ever the past decades

RISks INCIUCE heat Waves, INcreased ozone: pollubion,
EXLrEmME Weather EVENLS, dISEASE, Croprdamage, Water
reseurces Impacts, sea level rise, coastal lesses;, wildlife

IMPACLS) ELC:
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EPA'S GHG Endangerment Finding

Fulfills mandate of Massachusetts v. EPA;
COZ2 Is an “air pollutant”™ under CAA and
EPA must either regulate GHGs under CAA
or explain why. it was unawilling te do Se

Einding Is a predicate for GiHG regulatien
off light duty: venicles and other SeUKCES

SuUl filed e Dec. 238, 2009 by, InaUStRy
greups te challenge inding
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Potential Ramifications of
Endangerment Finding

Another basis for plaintiffs and
envirenmental groups to oppose
development projects

Could fuel more tort claims based on
climate change ImpPacts
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EPA’s Proposed Lowering of
Ambient Air Standard for Ozone

On January 12, 2010, EPA announced public hearings for
reconsideration of the 2008 National Ambient Air Quality
Standards for Ozone. See 75 Fed. Reg. page 1566 (January 12,
2010); and 75 Fed. Reg. 2938 (January 11, 2010). EPA intends to
Issue a finall reconsideration rule by August 31, 2010.

The Clean Air Act works on urban areas by EPA deciding If various
areas meet NAAQS for criteria air pollutants, Including ezone. Alr
monitoring stations throughout the country provide data for states
and EPA i classifying areas as attainmenit (prevention of
significanit deterieration) or nen-attainment.

EPA Is reconsidering the NAAQS for ezomne as a result of related
court litigation), ERPA'S Science Advisery Beard comments, and the
new Administration’s directives. The current ezoene standard Is
new set at 0.075 parts per millien since 20081 ek an eight-heur
averagingl thme. e ERPATS propesing te lewer the ezoene: standard
e hetween 0.060 and 0.070r parts per millien fer an elghit-heur
Iimit.
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EPA’s Proposed Lowering of
Ambient Air Standard for Ozone

The new ozone standards being proposed would place most
of the state with monitoring devices to be above or out of
compliance with the new ozone standard, including Baton
Rouge, New Orleans, Plaguemines, St. Bernard, St. Charles,
St. John and St. Tammany parishes. Baton Rouge was
already in a non-attainment status. The lewer limits alseo
affect areas In Texas. EPA Is extending by one year area
designations as nen-attainmenit. See 75 Fed. Reg. 2936
(January 19, 201.0).

Being 1n a nen-attainment status means that there are
more EPA and state regulations enforced in an akea,
Including stricter permit reguirements;, smaller sources of
alir pellutants, requiring air permiits, stricter technology.
conitrel standards, and \vehicle-emission testing.

The comment peried for the propesed ezene
FEconsideration regulatiens expires By, Markech 22, 2010.
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Counties With Monitors Violating the March 2008 Ground-Level Ozone Standards

0.075 parts per million
™~ . — {Bazed on 2006 — 2008 Ar Quality Data)
—

B S

.__,? -

"’ r"!a:\,.;' Ty
W‘;
»

B 207 of R75! monitored counties viclate the standard

Notes:
1.  Counties with at least one monitor with complete data for 2008 — 2003
2. To determine compliance with the March 2008 ozone standards, the 3-year average is fruncated fo three decimal places.
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Counties With Monitors Violating Proposed Primary 8-hour Ground-level Ozone Standards
0.060 - 0.070 parts per million

{Based on 2008 — 2008 Air Quality Data)
EFA will not designate areas as nonatiainment on these data, but lkely om 2008 — 2010 data which are expecied to show improved air gquality.

— 515 countes viclate 0.O70 ppm

22 additional counties viclate 0,065 ppm
for a total of 808

[ 42 additional counties violatz 0.060 ppm
for a total of 850

Notes:
1. Mo monitored counties cutside the continental U5, violate.
2. EPA s proposng to determine compliance with 3 revised primary ozone standard by rounding the 3-year average to three decimal places.

© 2010 Jones, Walker, Waechter, Poitevent, Carrére & Denégre I..1..P.




60 ppb Ozone NAAQS Predictions
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65 ppb Ozone NAAQS Predictions
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Carbon Capture and
Seguestration

Enhanced oil recovery and enhanced gas recovery has been used for
years, by injecting CO2 underground to maximize removal of fossil fuels
(other greenhouse gases are not included in carbon capture and
sequestration).

Carbon capture and sequestration involves greater quantities of CO2.

On July 25, 2008, EPA proposed carbon capture and sequestration rule at
40 C.F.R. 144 and 146. 73 F.R. 43491.

Called “Federal requirements under the UIC Program for Carbon Dioxide
Geologic Sequestration|\Wells.”

Rule creates a new Class VI well for geologic sequestration projects.
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Carbon Capture and
Seguestration

Trapping can be by residual gas saturation, solubility trapping or mineral
trappers.

Site selection and integrity of entire areas are important to minimize
leakage and avoid fracturing.

EPA estimates that 86 percent of sequestered gas would be in deep salt
formations and four percent in depleted oil and gas reservoirs.

Risks include leakage, seepage, asphyxiation, earthquakes and pollution
of drinking water with carbonic acid. Monitoring is essential.

Texas and Louisiana remain primed to pass identical rules when EPA’s is
final.
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Conclusions

©“[The regs]...are coming to get you” if the legislation doesn’t.

¢ This means more data, more records, more engineers, more
consultants, more counting, more inspections, more equipment,
more reports and more permits at the plant level.




