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AVOIDING LONG GOODBYES: SEVEN STEPS FOR CONDUCTING
SUCCESSFUL TERMINATION MEETINGS

By: H. Mark Adams

Terminating an employee is never easy (unless you really dislike him), and
the very fact that it’s such an uncomfortable situation may lead you to slip up and
say something you’ll later regret. Following these seven field-tested steps for
conducting termination meetings will help reduce your risk of being sued, increase
your chances of winning if you are sued, lower your anxiety level in the process,
and avoid long goodbyes.

Step 1: Figure Out What You’re Going to Say Ahead of Time. A
question I’m often asked by employers is, “Do | have to give my employee a
reason for firing him?” The answer is, “No,” but the question you should be asking
is, “Should I give a reason?” The answer is an unequivocal, “Yes! And it better be
truthful.” By that we mean the whole truth. Consider the alternative:

You terminate an employee without giving a reason, or, worse, you give an
inaccurate or incomplete reason. Maybe you “sugarcoat” the reason because you
want to “let him down easy.” It’s still not the whole truth, and anything short of
the whole truth is inaccurate. So now you’re in deep. A lawsuit is filed, the day of
judgment arrives, and there you sit on the witness stand. It’s the moment of truth,
and winning or losing lies in the balance. The eyes of the jurors are fixed on you,
the judge peers down from the bench, and your former employee’s lawyer demands
to know, “Why did you terminate Mr. Jones?” If you give a reason other than what
you told Mr. Jones when you fired him, you’re going to get nailed with another
guestion for which there is no good answer: “If that’s so, why did you tell Mr.
Jones something different?” No matter what you say, it’s going to look to the jury
like you trumped up your reasons only after you were sued. Remember Mark
Twain’s admonition: “Sometimes half the truth is the biggest lie of all.” That’s
what it will look like to the judge and jury. Of course, you see the point. The time
to think about what you’re going to say on the witness stand is not when your
former employee’s lawyer poses the question but before you terminate the
employee.

So Step 1 is to determine beforehand what you need to say and how you’ll
say it and to develop a contingency plan for any awkward situations (see Step 3)
you anticipate may arise. Rehearse what you’re going to say if you need to, but try
not to memorize your lines so you won’t sound like you’re reading from a script.

Step 2: Pick the Best Time and Place. When selecting the time and
place for your termination meeting, remember the advice of the last Crusader in
Indiana Jones and the Last Crusade: “Choose wisely.” As best as you can, choose
a time and place that will ease the employee’s discomfort and reduce the likelihood
of exposing him to embarrassment or humiliation with coworkers. Think about it
this way: If you were the one being fired, where and how would you want it done?
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Show the same type of consideration for your employee. Be discreet. Do it out of
the sight lines and earshot of his coworkers. The end of the day when other
employees aren’t likely to be around or the beginning of the day before the
employee arrives at his work station or joins colleagues on the production line are
the best times. And if the employee needs to take his pictures off the wall or clean
out his desk or locker, offer to let him come back after hours when he won’t have
to face former coworkers and answer nosy questions.

Step 3: Get a Witness. Always have at least one other management
representative, such as the employee’s supervisor or department head, present as a
witness during the termination meeting. Your assistant might also be a good
choice. Whoever it is, make sure he takes good notes. And whatever you do, don’t
ask one of the employee’s coworkers to be your witness. If you do, you’ll just add
to the employee’s embarrassment. But you need to be prepared if the employee
tells you he wants a coworker to be present as his witness or representative.

Thanks to a U.S. Court of Appeals decision, if you’re a nonunion
employer, you don’t have to grant your employee’s request. Previously, the NLRB
had said all employees, even in a nonunion workplace, have the right to have a
coworker present as a witness or representative in any investigatory meeting with
management that your employee reasonably believes may result in disciplinary
action. That’s still the case if your employees are represented by a union, but the
key words here are “investigatory meeting;” thus, the rule does not apply to a
termination meeting for which you’ve already decided what you’re going to do.
Nevertheless, there are three reasons why you may want to grant your employee’s
request even in a union-free setting: (1) he may refuse to meet with you if you
deny his request, which could put you in the awkward situation of having to
terminate him on the spot without having the opportunity to explain your decision;
(2) having a coworker present could help relieve your employee’s discomfort and
make your job easier; and (3) assuming the coworker will be truthful, granting the
employee’s request could give you a second witness if your employee later
challenges the termination and disputes what transpired in the meeting. If, for
these or other reasons, you decide to consider the employee’s request rather than
reject it out of hand, follow the same rules you would if the meeting was an
“investigatory meeting:” First, you do not have to, and should not, inform the
employee of his right to a coworker witness/representative (or if he’s a nonunion
employee, that he doesn’t have the right to a coworker witness/representative). But
if he demands or requests a witness representative, you have two options: grant the
request or decline to continue the meeting. The latter may be your best choice if
you fear the employee’s chosen representative may be disruptive or the meeting
may turn unruly. In that case, politely decline the employee’s request and hand
him his separation notice or termination memo with your carefully worded and
truthful statement setting forth the reasons for the discharge (which you should
already have prepared).

If you don’t have to deal with this contingency, move on to Step 4 and
continue your meeting.
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Step 4: Get to the Point. You don’t have to smack the employee in the
face, but don’t beat around the bush, either. In as non-threatening a way as you
can, tell the employee your decision and why you made it. Explain your decision
clearly and concisely. Give the basic facts, but avoid overdoing it with the details.
The more detailed you try to be, the greater the chance you’ll go overboard and say
something trivial that could come back to haunt you, and the more likely you are to
put the employee on the defensive and provoke an argument, which may cause you
to get sidetracked and leave out something really important. There’s also a chance
you may not relate the details quite right, which may prompt your employee to
chime in with his own version of the details and provoke another argument. So,
while you need to be thorough and to the point, keep it basic.

Also, stick with what you know and avoid making assumptions or drawing
conclusions and subjective inferences from what you know. If you’re terminating
an employee because of a positive drug screen, don’t accuse him of being an illegal
drug user or an addict. There may be a number of reasons why the employee had a
positive screen. So go with what the employee can’t refute—that you received a
confirmed positive drug screen from the testing laboratory—and leave it at that.
Here’s another example: If you’re firing an employee because of a sexual
harassment complaint, don’t tell him its because he’s a pervert. Don’t even say
what Kathleen Turner said to William Hurt in the movie Body Heat:, “You’re kind
of stupid aren’t you? I like that in a man.” Tell him you’ve got pictures, a tape
recording, copies of inappropriate e-mails, or three eyewitnesses who corroborated
the complaint. See the difference? It’s like what Mark Twain said about the
difference between the right words and the almost right words: It’s “like the
difference between a lightning bolt and a lightning bug.” And just as bad as
drawing conclusions or making assumptions is sugarcoating your reasons (see Step
1). You can’t worry about hurting your employee’s feelings. You’ve got to play it
straight. Here’s a simple tip for getting you through this difficult situation: be
straightforward and firm, but courteous and sensitive.

Step 5: Don’t Argue. Step 5 is really more of a rule than a step.
Whatever you do, don’t argue with the employee or allow him to put you on the
defensive, or make you feel you have to justify your decision. If the employee
wants to talk or tell his side of the story, by all means, give him the opportunity to
vent. And as much as it tries your patience, listen courteously and attentively.
When he is done, firmly but courteously say that you’re not there to argue the
decision. You understand he may disagree, but the decision was carefully made
after due consideration of all the pertinent facts and circumstances, and it’s final.

Step 6: Show Your Employee the Money. If it’s ready, give your
employee his final paycheck, which should include any accrued, unused vacation
pay. If it’s not ready, tell him when and how he’ll receive his final paycheck (e.g.,
by mail, direct deposit, etc.). Explain any deductions (and make sure they’re both
legitimate and lawful) as well as any extra benefits the employee will receive, such
as COBRA and severance pay, if applicable. If you’re offering the employee a
separation agreement, particularly one that includes a waiver of claims, take this
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opportunity to explain the terms of your offer and any applicable deadlines. All
this should also be explained in the employee’s separation notice or termination
memo, for which you should obtain the employee’s signed acknowledgment of
receipt.

Step 7: Document What Happened. In Genesis it says that God rested
on the seventh day, but in the seventh step, you don’t get to. After the termination
meeting, prepare a summary of what went on with as much detail as possible. The
notes your witness took in the meeting will be helpful. That’s one reason why you
need a good note-taker to witness the termination. Keep the notes, unless they say
something stupid or inaccurate—in that case, you may need to counsel your
witness on how to take better notes. When you complete your summary, you, your
witness, and any other management representatives who attended should read the
interview summary and attest to its accuracy. Now you can rest, secure in the
knowledge that you’ve done your job and done it well.
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Remember that these legal principles may change and vary widely in their application to
specific factual circumstances. You should consult with counsel about your individual

circumstances. For further information regarding these issues, contact:

Sidney F. Lewis, V

Labor & Employment Practice Group Leader

Jones Walker
201 St. Charles Avenue

New Orleans, Louisiana 70170-5100

504.582.8352
504.589.8352 (fax)
slewis@joneswalker.com

Jones Walker’s Labor & Employment Attorneys

H. MARK ADAMS!

KEVIN O. AINSWORTH
JENNIFER L. ANDERSON®
NORMAN E. ANSEMAN, 11
JOHN C. BLACKMAN, IV
TIMOTHY P. BRECHTEL
SUSAN K. CHAMBERS
LAURIE M. CHESS®

AMY C. COWLEY
REBECCA G. GOTTSEGEN
VIRGINIA WEICHERT GUNDLACH
JANE H. HEIDINGSFELDER
CORNELIUS R. HEUSEL

* Also admitted in Mississippi
2 Also admitted in Florida

THOMAS P. HUBERT
MARY ELLEN JORDAN
TRACY E. KERN
JENNIFER F. KOGOS
JOSEPH F. LAVIGNE
SIDNEY F. LEWIS, V
CHRISTOPHER S. MANN
OLIVIA S. REGARD
RICHARD R. STEDMAN, II
PATRICK J. VETERS
ROBERT B. WORLEY, R®
ALIA S. WYNNE

3 Also admitted in Texas

To subscribe to this and other E*Zines, visit www.joneswalker.com/news/ezine.asp.




