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SEC Approves Another Extension for Auditor Attestation Reports by
Non-Accelerated Filers

By: Scott D. Chenevert and Justin D. DesHotel

On June 20, 2008, the Securities and Exchange Commission (“SEC”) an-
nounced that it has again adopted a one-year extension to the compliance date for non-
accelerated filers to include an auditor attestation report in their annual reports. Such
attestation reports are required by Section 404 of the Sarbanes-Oxley Act of 2002 and
the SEC’s rules thereunder and call for the filer’s internal auditors to attest to the effec-
tiveness of the company’s internal controls over financial reporting.

Prior to this extension, non-accelerated filers would have been required to pro-
vide an auditor attestation report beginning with their annual report for fiscal years end-
ing on or after December 15, 2008. With this extension, a non-accelerated filer will be
allowed to delay providing such a report until it files its annual report for a fiscal year
ending on or after December 15, 20009.

Until that time when auditor attestation reports are required to be filed by non-
accelerated filers, their management reports on internal controls® will continue to be
deemed “furnished” rather than “filed.” This distinction means that management re-
ports can be furnished to the SEC without being subject to liability under Section 18 of
the Securities Act of 1933.2

The SEC also announced that it has received approval from the Office of Man-
agement and Budget to conduct a study on the costs of complying with Section 404 re-
porting requirements. The study will pay special attention to the costs imposed on
smaller reporting companies.

Click here to view the final SEC release or here to view the press release.

1 Specifically, Item 308(b) of Regulation S-K.
2 Management reports on internal controls are required by Item 308T(a) of Regulation S-K.

% The report, however, will still be subject to liability under Section 10(b) and Rule 10b-5 of the Securities
Act of 1933.
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Please remember that these legal principles may change and vary widely in their appli-
cation to specific factual circumstances. You should consult with counsel about your
individual circumstances. For further information regarding these issues you may con-
tact the head of our Corporate and Securities Practice Group:

Curtis R. Hearn

Jones Walker

201 St. Charles Ave., 51st Fl.
New Orleans, LA 70170-5100
ph. 504.582.8308

email chearn@joneswalker.com
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This newsletter should not be construed as legal advice or a legal opinion on
any specific facts or circumstances. The contents are intended for general in-
formational purposes only, and you are urged to consult your own attorney
concerning your own situation and any specific legal questions you may have.
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