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SEC PROXY ACCESS RULE VACATED

On July 22, 2011, the U.S. Court of Appeals for the D.C. Circuit, in a 3-0 opinion, vacated Rule 14a-11, the proxy access
rule adopted by the U.S. Securities and Exchange Commission (“SEC”) in August 2010. The rule would have required
public companies to permit any shareholder or group of shareholders owning at least three percent of the company’s
voting stock for at least three years to include director nominees in the company’s proxy materials. In response to a
petition filed by the Business Roundtable and the U.S. Chamber of Commerce challenging the proxy access rule, the SEC
stayed the effectiveness of Rule 14a-11 in October 2010 pending the outcome of the proceedings.

The court found that, in adopting the rule, the SEC violated the Administrative Procedure Act by failing to adequately
consider the rule’s effect on efficiency, competition, and capital formation. The court vacated the rule as an “arbitrary and
capricious” exercise of the SEC’s authority and reprimanded the SEC for failing “adequately to assess the economic
effects” of the rule. In particular, the court criticized the SEC’s (1) analysis of the likely costs associated with, and the
frequency of, proxy contests utilizing the access rule, (2) reliance upon “insufficient empirical data” to support a
conclusion that proxy access would improve board performance and increase shareholder value, and (3) failure to address
the costs that could be imposed on companies from the use of the rule by shareholders representing special interests,
particularly unions and government pension funds, to pursue self-interested objectives rather than maximizing shareholder
value.

The SEC could seek a rehearing of the case in front of all nine of the judges of the D.C. Court of Appeals, appeal the
ruling to the United States Supreme Court, revise and re-propose the rule to address the inadequacies identified in the
court’s decision, or abandon the proxy access rule altogether. It would be extremely difficult for the SEC to present a
revised rule addressing the court’s concerns in time for proxy access to be in place for the 2012 proxy season. Note,
however, that the court’s decision did not affect the SEC’s amendment to Rule 14a-8, which was also stayed pending the
court’s decision on Rule 14a-11. The amendment to Rule 14a-8 bars companies from excluding shareholder proposals that
seek to establish procedures for nominations of directors by shareholders. The SEC will likely lift the stay on these
amendments, but it has not made clear whether it will lift the stay before the 2012 proxy season or whether it expects to
modify those rules before the stay is lifted.

—NMonique A. Cenac and Raechelle M. Munna
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Remember that these legal principles may change and vary widely in their application to specific factual circumstances.
You should consult with counsel about your individual circumstances. For further information regarding these issues,
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This newsletter should not be construed as legal advice or a legal opinion on any specific facts or circumstances. The contents
are intended for general informational purposes only, and you are urged to consult your own attorney concerning your own
situation and any specific legal questions you may have.
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